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NO-FAULT  MOTOR  VEHICLE  INSURANCE 


WEDNESDAY,   APRIL  28,    1971 

House  or  Representatives, 
Subcommittee  on  Commerce  and  Finance, 
Committee  on  Interstate  and  Foreign  Commerce, 

Washington^  D.G. 

The  subcommittee  met,  pursuant  to  notice,  at  10  a.m.,  in  room  2322, 
Rayburn  House  Office  Building,  Hon.  John  E.  Moss  (chairman) 
presiding. 

Mr.  Moss.  The  subcommittee  will  be  in  order. 

Our  first  witness  will  be  Mr.  Benjamin  Schenk,  New  York  super- 
intendent of  insurance. 

STATEMENT  OF  BENJAMIN  SCHENK,  NEW  YORK  SUPERINTENDENT 

OF  INSURANCE 

Mr.  Schenk.  Mr.  Chairman,  my  name  is  Benjamin  Schenk.  I  am 
New  York  State  superintendent  of  insurance,  and  I  appreciate  very 
much  this  opportunity  to  place  before  the  House  of  Representatives 
the  findings  and  recommendations  of  New  York  State's  study  of  auto- 
mobile insurance. 

I  would  like  to  describe  backgromid  developments  in  New  York, 
to  summarize  the  conclusions  of  our  study,  and  finally  to  touch  upon 
the  Federal-State  questions  that  have  been  raised  by  recent  develop- 
ments at  the  national  level. 

In  February  1970,  the  New  York  State  Insurance  Department  sub- 
mitted to  Governor  Rockefeller  a  report  on  automobile  insurance,  en- 
titled "Automobile  Insurance  *  *  *  For  Whose  Benefit?"  The  report, 
made  at  the  direction  of  the  Governor,  dealt  with  a  subject  which 
had  been  of  concern  to  him  for  several  years. 

In  autumn  1967,  Governor  Rockefeller  had  appointed  a  distin- 
guished citizens'  committee  on  compensating  victims  of  automobile 
accidents.  The  Governor  said : 

Our  present  tort  liability  system  for  compensating  the  victims  of  automobile 
accidents  has  been  authoritatively  criticized  as  slow,  expensive  and  unfair  .  .  . 

The  time  has  come  for  a  thorough  study  of  how  automobile  victims  are  af- 
fected by  the  lengthy  and  difficult  process  of  determining  fault  and  resolving 
claims  following  automobile  accidents,  with  a  view  to  possible  changes  in  the 
system. 

The  committee  organized  itself  and  attempted  to  go  about  its  work, 
but  at  two  successive  sessions  the  New  York  State  Legislature  failed 
to  appropriate  any  funds  for  the  payment  of  staff  and  other  working 
expenses.  As  a  consequence,  in  the  summer  of  1969,  the  committee  re- 
ported to  the  Governor  its  reluctant  conclusion  that  it  had  no  alter- 
native but  to  disband. 
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In  acceding  to  this  conclusion,  Governor  Rockefeller  said : 

New  York  State's  motoring  public  is  entitled  to  a  fair,  equitable  and  economi- 
cal system  for  dealing  with  the  problem  of  automobile  accident  claims.  I  have 
therefore  asked  that  the  project  originally  assigned  to  your  Committee  be  trans- 
ferred to  the  State  Department  of  Insurance. 

The  insurance  department,  under  the  leadersliip  of  my  predecessor, 
Richard  E.  Stewart,  accordingly  commenced  the  intensive  study  which 
resulted  the  following  February  in  our  report  to  the  Governor.  In 
its  work  the  department — 

Reviewed  the  large  and  impressive  body  of  published  material  on 
automobile  accident  reparations,  and  obtained  access  to  certain  un- 
published data  as  well  ; 

Studied  the  records  of  the  Governor's  committee ; 

Examined  claim  files ; 

Conducted  new  analyses  of  existing  actuarial  and  statistical  data ; 

Studied  responses  to  its  request  for  comments  to  all  membei^  of 
the  legislature,  other  community  leaders,  the  insurance  industry  and 
the  general  public ;  and 

Obtained  the  advice  of  a  panel  of  leading  scholars  of  accident  law. 
and  automobile  insurance. 

On  the  basis  of  the  recommendations  in  the  report,  w^hich  I  will 
describe  in  a  moment.  Governor  Rockefeller  submitted  to  the  1970 
session  of  the  State  legislature  proposed  no-fault  automobile  insur- 
ance legislation  and  a  special  message  urging  adoption  of  the  leg- 
islation. No  action  was  taken,  however,  by  the  legislature  in  1970. 

Again  this  year,  the  Governor  has  submitted  the  proposed  legisla- 
tion and  has  urged  its  favorable  consideration. 

I  will  leave  with  the  committee  copies  of  the  report  and  actuarial 
supplement.  (See  p.  339.) 

So  much  for  background.  Let  me  highlight  the  principal  conclusions 
of  our  study. 

The  present  automobile  insurance  system,  as  it  operates  in  New- 
York  State  today,  is  a  devastating  failure. 

A  system  of  fault  law  combined  with  compulsory  liability  insur- 
ance results  in  a  series  of  fundamental  conceptual  contradictions. 
Fault  law  says  that  wrongdoers  ought  to  pay  for  the  damage  they  do, 
which  sounds  fair  enough,  but  then  the  compulsory  insurance  law- 
requires  everyone  to  pay  insurance  premiums  to  make  sure  that  wrong- 
doers never  pay  for  the  damage  they  do.  We  collect  money  from  all 
car  owners  and  create  a  substantial  pool  of  funds  intended  for  vic- 
tims, w-hich  sounds  quite  sensible,  but  then  we  distribute  the  money 
as  if  each  victim  were  paid  by  an  individual  wrongdoing  defendant. 

The  system  is  not  merely  bizarre.  It  is  also  unjust  and  expensive. 

Tlie  system  is  unjust  in  how  and  when  it  pays  benefits,  mien  the 
victim  is  not  very  seriously  hurt  he  can  usually  afford  to  wait,  and 
the  insurance  company  would  rather  buy  him  out  than  argue  about 
it.  So  victims  with  slight  injuries  recover  several  times  their  dollar 
loss.  But  seriously  injured  victims  often  need  the  money  quickly,  while 
the  insurance  company  has  every  incentive  to  argue  as  hard  and  delay 
as  long  as  it  can.  The  result  is  that  seriously  injured  victims  wait 
longer  and  are  paid  far  less  than  their  dollar  loss.  These  seriously 
injured  victims  often  wait  as  much  as  4  or  5  years  in  New  York.  Many 
accident  victims  wait  forever,  because  they  get  nothing  at  all. 
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And  while  the  victims  are  waiting,  the  lawyers  are  arguing.  Fault 
and  general  damages,  the  two  main  theoretical  determinants  of  a  vic- 
tim's recovery,  require  complex  determinations.  Complex  determina- 
tions require  expensive  personal  services — 23  percent  of  bodily  injury 
liability  premiums  in  New  York  State  goes  to  lawyers  and  claim  ad- 
justers for  arguing  about  how  much,  if  anything,  the  victim  will  get. 
When  the  costs  of  operating  insurance  companies  are  also  considered, 
we  end  up  with  an  automobile  accident  compensation  system  which 
pays  more  to  its  operators  than  it  pays  to  victims  of  automobile 
accidents. 

The  failures  of  the  present  system,  the  insurance  department's  re- 
port concluded,  are  traceable  to  the  conflict  in  its  fundamental  struc- 
ture— ^to  the  attempt  to  run  a  compensation  system  in  a  liability  frame- 
work. As  a  consequence,  real  improvement  requires  fundamental 
change. 

If  we  want  a  system  that  will  compensate  victims  of  automobile 
accidents  fairly,  fully,  and  quickly,  but  as  efficiently  as  possible,  at 
minimum  cost  to  insurance  consumers,  then  we  should  design  a  system 
which  will  do  just  that.  It  cannot  be  done  by  using  as  building  blocks 
tort  law  and  liability  insurance  which  are  designed  to  serve  other 
purposes.  It  can  be  done  if  we  discard  case-by-case  determinations  of 
a  third  party's  fault  as  a  prerequisite  to  a  victim's  recovery,  if  we  elimi- 
nate vague  and  open-ended  measures  of  that  recovery,  and  if  we  do 
away  with  a  system  in  which  we  require  the  consumer  to  buy  insurance 
which  will  pay  benefits  to  everyone  but  himself. 

That  would  be  done  by  the  proposal  which  Governor  Rockefeller 
has  submitted  to  the  New  York  Legislature.  It  would  also  be  done,  at 
least  to  some  extent,  by  other  proposals  which  are  pending  before  the 
various  State  legislatures  or  here  in  Washington. 

It  has  been  a  little  more  than  a  year  since  Governor  Rockefeller 
made  his  proposals  to  the  New  York  State  Legislature.  Since  then  a 
number  of  Members  of  Congress  have  submitted  proposed  legislation 
for  the  adoption  of  a  kind  of  no-fault  automobile  insurance  at  the  Fed- 
eral level.  Also  since  then,  the  Department  of  Transportation  has  sub- 
mitted the  final  report  of  its  extensive  study  of  automobile  accident 
compensation,  as  well  as  a  number  of  excellent  research  reports  on  par- 
ticular aspects  of  the  problem.  The  final  report  calls  for  the  adoption 
of  a  form  of  no- fault  automobile  insurance  at  the  State  level. 

These  proposals  add  a  new  dimension  to  the  problem — the  question 
whether  State  or  Federal  action  is  most  appropriate.  In  the  hope  that 
it  may  be  helpful  to  you,  let  me  offer  two  comments  on  that  question 
and  suggest  an  alternative  approach  to  the  problem. 

First,  the  proponents  of  automobile  insurance  reform  need  to  be 
careful  lest  the  opponents  of  change  manage  to  use  the  State-Federal 
question  to  obscure  the  real  issue,  which  is  the  failure  of  the  present 
system.  In  Congress,  you  hear  the  argument  that  Federal  action  should 
await  the  States.  At  the  State  level,  the  argument  is  turned  around ; 
we  are  told  to  defer  State  action  because  Federal  legislation  is  prefer- 
able. Either  way  the  effect,  if  not  the  intention,  is  often  delay.  But  the 
present  automobile  insurance  system  is  so  bad  that  the  first  priority 
needs  to  be  its  fundamental  reform,  and  whether  that  be  accomplished 
at  the  State  or  Federal  level  is  a  less  important  consideration  than  that 
it  must  be  accomplished  somehow. 
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But,  second,  and  equally  important,  in  the  interest  of  achieving 
fundamental  reform,  I  would  ui<re  the  importance  of  avoiding  the 
kind  of  Federal  action  which  would  preclude  or  diminish  incentives 
for  independent  State  action.  An  automobile  accident  compensation 
system  enacted  by  Federal  statute  would,  it  is  a  safe  prediction,  be  a 
compromise  which  would  stop  somewhere  short  of  fundamental  re- 
form. Once  such  a  national  system  were  adopted,  there  would  be  only 
one  way  to  change  it,  by  additional  Federal  legislation.  Reform  from 
within  a  system,  and  when  there  is  only  one  way  to  change  it,  is  the 
most  difficult  kind  of  reform  to  achieve. 

But  if,  instead  of  a  single  national  system,  each  of  the  States  is  en- 
couraged to  adopt  its  own  system,  several  desirable  things  can  hap- 
pen. First,  a  variety  of  plans  can  reflect  the  variety  of  conditions  and 
public  attitudes  in  the  various  parts  of  the  country.  Second,  a  variety 
of  plans  will  permit  experimentation,  and  will  at  least  give  a  chance 
for  refonn  more  fundamental  than  would  be  included  in  any  national 
plan.  Most  important,  if  States  retain  the  power  to  change  the  automo- 
bile accident  compensation  system  in  the  future,  the  possibilities  for 
further  reform  are  greatly  enhanced.  There  will  be  two  ways  to  change 
the  system,  by  State  action  or  Federal  action.  The  possibility  of  Fed- 
eral action  will  be  a  goad  to  reform  at  the  State  level,  and  will  still 
be  available  if  State  action  fails.  But  once  a  national  system  is  adopted 
the  chances  for  further  reform  are  severely  limited. 

Is  there  a  way  to  reconcile  the  need  for  prompt  reform  with  the 
undesirability  of  a  uniform  national  system  ?  How  can  congressional 
action  be  used  to  hasten  reform  without  sapping  the  vitality  afforded 
by  the  federal  system?  While  there  are  several  ways  this  might  be 
done,  the  most  effective  possibility,  I  would  suggest,  lies  in  Federal 
legislation  limited  to  the  abolition  of  the  present  system — the  aboli- 
tion of  lawsuits  based  on  tort  to  recover  damages  for  automobile  ac- 
cidents— rather  than  the  adoption  of  a  substitute  system.  Such  Fed- 
eral legislation  would  empower  and  encourage  each  State  to  develop 
a  substitute  system  based  on  a  rational  balancing  of  costs  and  bene- 
fits in  light  of  conditions  and  attitudes  in  that  State.  Such  Federal 
legislation  would  facilitate  rational  approaches  by  uprooting  the  re- 
sidual notions  of  vengeance  and  deterrence.  Sucli  Federal  legislation 
would  permit  fundamental  reform  by  taking  away  from  the  opponents 
of  change  the  powerful  advantage  of  defending  that  status  quo.  Such 
Federal  legislation  would  preserve  the  advantages  of  federalism  and 
would  nuiltiply  the  chance  for  continuing  reform. 

Thank  you  very  much.  If  you  have  any  questions  I  would  be  pleased 
to  answer  them. 

Mr.  Moss.  Mr.  Eckhardt? 

Mr.  EcKHAKDT.  Sir,  are  you  suggesting  that  we  should  abolish  the 
light  of  a  person  who  is  injured  to  bring  a  tort  claim  before  we  are 
assured  that  some  substitute  is  afforded  for  it  in  the  States  ? 

Mr.  ScHKNK.  I  am  suggesting  that  the  thrust  of  Federal  legislation 
ought  to  be  just  that;  yes. 

Now,  oi)viously,  this  Federal  legislation  would  have  a  sufficiently 
deferred  effective  date  so  there  would  be  a  chance  for  further  con- 
gressional action  if  an  appropriate  substitute  system  were  not  adopted. 
But  I  w  ould  submit  to  you,  once  you  folks  had  done  that,  had  abolished 
the  present  system  and  had  taken  away  from  the  defenders  of  that  sys- 
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tern  the  advantage  of  their  present  defensive  position,  that  the  exist- 
ing barriers  to  State  action  would  disappear,  would  dissipate.  The 
States  would  have  every  incentive,  having  no  present  system  to  pre- 
serve, to  simply  move  forward  and  design  a  logical,  workable,  and 
sensible  system  that  does  what  we  want  it  to  do. 

I  am  not  suggesting  you  would  simply  do  that  and  retire  from  the 
field  forever.  T  would  think  you  would  have  an  effective  date  and  step 
in  if  need  be.  But  the  thrust  of  your  action.  I  am  suggesting,  is  to 
abolish  the  present  system  rather  than  create  a  new  one. 

Mr.  EcKHARDT.  I  suppose  you  would  have  pressure.  I  suppose  you 
would  have  jDeople  with  missing  limbs  and  people  on  crutches  with  no 
opportunity  for  medical  treatment  sitting  on  the  Capitol  steps  urging 
the  State  to  give  them  some  remedy. 

Don't  you  think  that  is  a  rather  cruel  means  of  forcing  the  legisla- 
ture in  this  action,  not  to  the  legislature  but  those  who  are  required 

Mr.  SciiENK.  Did  you  understand  what  I  said  about  a  deferred  ef- 
fective date  of  this  Federal  legislation  ?  In  other  words,  if  you  were 
to  act  this  year,  you  would  say  24  or  18  months  hence  there  should  be 
no  causes  of  action.  I  am  not  suggesting  you  immedately  abolish  it 
effective  right  now. 

Mr.  EcKHARDT.  Then,  what  if  the  legislature  does  nothing  ? 

Mr.  ScHENK.  Then  there  would  be  time  for  congressional  action  sub- 
sequently to  do  something  and  to  do  it  before  the  present  system  ex- 
pired. 

Mr.  EcKHARDT.  Then  what  you  are  suggesting  is  a  Federal  system 
which  would  go  in  effect  if  the  State  did  not  enact  legislation  ? 

Mr.  ScHENK.  Not  necessarily.  I  am  suggesting  that  if  the  eventuality 
you  postulate,  namely,  the  States  still  take  no  action,  then  I  would  sug- 
gest that  there  would  always  be  room  for  that  sort  of  thing. 

I  am  not  saying.  I  should  make  clear,  I  don't  have  a  definitive  pro- 
posal to  present  before  you.  What  I  am  suggesting  is  that  the  thrust 
of  what  we  need  from  Congress  is  to  do  away  with  the  present  system, 
not  necessarily  to  create  a  substitute.  I  think  that  once  you  do  away 
with  the  present  system,  the  incentives  for  developing  a  sound  sub- 
stitute are  all  there  and  one  is  going  to  come  about. 

Mr.  EcKHARDT.  Well,  I  don't  think  we  have  had  a  witness  yet  who 
said  we  should  do  away  with  the  tort  system  in  every  case.  Do  you 
advocate  that  we  do  that  ? 

Mr.  ScHENK.  Yes. 

Mr.  EcKHARDT.  So  you  would  mandate  to  the  States  that  they  not 
adopt  some  choice  between  say  Keeton-O'Connell,  the  Massachusetts 
plan,  the  Puerto  Rico  plan,  or  any  of  those,  but  every  State  be  re- 
quired to  cover  by  no-fault  insurance  and  first-party  claims  every  con- 
ceivable injury  as  a  result  of  an  automobile  accident  ? 

Mr,  ScHENK.  That  would  be  my  recommendation,  yes.  But  I  think, 
as  a  practical  matter,  you  probably  would  find  some  folks  who  would 
say  that  is  too  fair  and  you  ought  to  leave  room  for  the  States  to  at 
least  reenact  the  tort  system  in  some  cases.  For  example,  if  you  took 
the  first  sentence  of  Congressman  Halpern's  bill,  that  portion  of  which 
abolishes  the  tort  system  and  just  enacted  that,  that  is  the  kind  of 
thing  I  am  talking  about. 

What  that  does  is  abolish  all  torts  except  for  catastrophic  harm, 
and  if  the  proposal  to  abolish  tort,  in  toto,  were  not  acceptable,  there 
would  be  plenty  of  ways  you  would  tinker  with  that  part  of  it. 
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Mr.  EcKHARDT.  Could  you  paraphrase  that? 

Mr.  ScHEXK.  I  could  cite  you  to  it. 

Mr.  EcKHARDT.  Would  you  state  it  ? 

Mr.  ScHEXK.  If  one  of  you  gentlemen  has  a  copy  of  Congressman 
Halpern's  bill  or  Senator  Hart's  bill  or  your  own  bill,  Congressman 
Moss'  bill.  1  can  find  it  for  you. 

Section  4,  this  is  different  than  the  last  version  I  had  seen,  but  it  is 
the  basic  idea.  It  seems  to  me  that  section  4  of  this  bill  is  the  key 
that  what  we  need  from  Congress. 

Now,  the  rest  of  the  material  in  the  bill,  I  suggest,  we  don't  need.  If 
we  get  section  4,  we  are  going  to  do  as  well  or  j^tt-er  than  the  rest  of 
the  bill  does  at  the  State  level. 

Mr.  EcKHARDT.  So,  leaving  out  the  unnecessary  sections,  it  would 
state,  in  effect,  that  no  p)erson  shall  be  liable  for  tort  damages  of  any 
nature  occasioned  by  injury  or  death  arising  out  of  the  ownership, 
maintenance,  operation,  or  use  of  a  motor  vehicle. 

Mr.  ScHEXK.  I  don't  want  to  vouch  for  the  particular  language  in 
this  bill.  What  I  am  suggesting  is  that  this  is  the  kind  of  action  that  we 
need. 

Mr.  EcKHARDT.  Then,  would  you  add,  however,  this  shall  not  apply 
in  cases  of  catastrophic  harm  ? 

Mr.  ScHENK.  I  would  not  add  that,  but  I  would  expect  there  would 
probably  be  some  Congressmen  that  might. 

Mr.  EcKHARDT.  Would  you  not  add  death  or  injury  arising  out  of 
criminal  conduct  ? 

Mr.  ScHENK.  Yes. 

Mr.  EcKHARDT.  You  would  include  that  ? 

Mr.  ScHENK.  Yes. 

Mr.  EcKHARDT.  And  you  would  simply  thus  mandate  to  the  States 
that  no  tort  liability  arise  out  of  motor  vehicle  injury. 

Now,  if  you  did  that,  and  if  the  State  enacted  something  like  this, 
and  you  leave  out  the  catastrophic  harm  section,  and  the  State  adopted 
the  Keeton-O'Connell  plan,  or  the  Massachusetts  plan,  would  you  say 
that  complied  with  the  Federal  act,  or  would  it  be  in  conflict  with  it  ? 

Mr.  ScHENK.  It  would  clearly  not  be  proper.  In  other  words,  you 
fellows  have  said  there  can't  be  any  lawsuits,  and  that  doesn't  mean 
Keeton-O'Connell  lawsuits  or  Massachusetts  lawsuits,  and  that  would 
be  my  recommendation  for  the  most  preferable  type  of  action. 

Mr.  EcKHARDT.  Now,  if  you  are  going  to  recommend  to  the  States 
such  a  sweeping  definition  of  what  can  be  done,  why  not  draw  it  up 
as  a  piec^  of  Federal  legislation  ? 

Mr.  ScHEXK.  For  all  of  the  reasons  I  gave  in  my  testimony,  and  that 
so  many  others  have  given  before  you,  that  while  I  think  everyone 
agrees  the  present  system  is  horrendous,  there  is  a  wider  variety  of 
opinion  of  what  the  right  placement  is ;  that  once  you  adopt  a  national 
system,  you  are  stuck  with  that  one.  The  chances  for  experimenting, 
for  playing  one  idea  against  another,  for  changing  in  the  future,  are 
vastly  diminished. 

The  change  in  the  future,  I  think,  is  the  key  to  this  thing,  because 
once  we  have  a  uniform  national  federal  system,  then  15  or  20  years 
later  that  thing  is  going  to  be  the  institution  of  the  future,  the  estab- 
lishment of  the  future,  just  like  tlie  tort  system  is  today. 
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Today  we  have  a  hard  time  changing  the  tort  system  at  the  State 
level  because  it  is  the  establishment,  not  m  any  evil  sense,  but  it  is  there 
and  it  has  been  working  for  years.  It  has  interests  that  are  closely 
intermeshed. 

We  are  lucky  to  have  a  Federal  alternative  where  we  can  come  to 
Washington  and  there  is  a  place  to  go.  But  once  you  folks  have  adopted 
a  national  system,  I  suppose  the  next  alternative  is  the  U.N. 

Mr.  Moss.  Would  you  yield  at  that  point  i 

Mr.  EcKHARDT.  I  yield. 

Mr.  Moss.  Are  you  seriously  urging  that  we  on  this  committee  take 
away  the  right  of  any  kind  of  tort  action  in  connection  with  an  auto- 
mobile accident;  take  it  away  from  everyone  in  this  Nation,  and  then 
leave  them  to  the  uncertain  fate  of  the  State  legislatures  as  to  the 
kind  of  substitute  protection  that  will  be  afforded  ?  Do  you  think  in 
all  conscience  that  would  be  a  responsible  action  by  this  committee? 

Mr.  ScHENK.  As  I  indicated  in  response  to  the  similar  question 
earlier,  I  don't  think  the  committee  should  do  that  and  retire  from 
the  field. 

I  think  the  thrust  of  the  action  which  the  committee  should  take 
is,  in  effect,  to  do  that.  I  would  recommend  to  you  that  would  be  the 
thrust  of  the  action. 

I  would  also  recommend  that  you  would  give  this  action  a  deferred 
effective  date  so  it  won't  take  effect  for  2  years  or  more. 

Mr.  Moss.  Well,  let  us  say  it  takes  effect  2  years  from  now.  Some 
of  the  States  won't  have  their  legislatures  meet  again  until  the  second 
year.  Some  of  them  are  going  to  have  to  amend  the  constitutions. 

Mr.  ScHENK.  Well,  query  about  amending  their  constitutions:  If 
the  Federal  law  is  superior  to  a  State  constitution. 

Mr.  Moss,  We  don't  know  what  you  are  doing  to  give  us  as  a  sub- 
stitute. We  are  just  taking  away  everything  and  giving  nothing  here 
or  even  requiring  that  what  is  done  by  the  States  meet  any  kind  of 
minimal  standard. 

Mr.  ScHENK.  Well,  I  am  not^ 

Mr.  Moss.  I  think  you  are  asking  us  to  act  in  a  most  irresponsible 
fashion.  I  couldn't  act  in  that  fashion. 

Mr.  ScHENK.  Please,  I  do  want  to  make  clear  that  I  am  not  suggest- 
ing that  you  take  the  first  section  of  section  4  and  enact  it  tomorrow. 

Mr.  Moss.  But  substantially,  that  is  what  you  are  suggesting  we  do. 
You  say  take  this  burden  off  our  backs  and  then  let  us  fashion  the 
substitute,  whatever  it  might  be,  and  if  at  some  future  date  you  feel 
we  have  failed,  then  you  can  act  to  set  up  your  own  system. 

Mr.  ScHENK.  I  appreciate  your  problems  and  I  am  not  asking  or 
suggesting  that  you  relinquish  any  responsibility  or  create  any  situa- 
tion where  State  inaction  would  rebound  to  the  disbenefit  of  injured 
citizens,  but  I  am  suggesting  that  the  thrust,  the  thin^  that  people 
need,  that  consumers  and  victims  need  from  Congress  is  not  partic- 
ularly necessarily  any  system,  but  what  it  needs  is  the  abolition  of  the 
present  system  so  that  the  efforts  at  the  State  level  do  not  have  to  first 
of  all  assault  the  status  quo  and  conquer  that.  Rather,  they  can  start  on 
a  fresh  slate  to  develop  a  rational  system. 

Mr.  Moss.  Well,  let  us  go  back.  I  think  there  is  a  considerable  am- 
biguity in  what  you  are  saying.  You  ask  that  we,  in  effect,  abolish  the 
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tort  system ;  am  I  correct  on  that  ?  And  that  that  action  have  a  future 
or  a  delayed  or  deferred  effe<rtive  date  i 

Mr.  ScHENK.  Correct. 

Mr.  Moss.  And  other  than  that  we  do  nothing  legislatively  at  this 
time  ? 

Mr.  ScHEXK.  I  would  not  necessarily  say  that.  All  I  am  saying  is 
that  the  thrust,  the  main  point  of  what  you  do  should  be  the  abolition 
of  the  present  system. 

Mr.  Moss.  Would  you  agree  with  me  that  the  moment  we  assume 
responsibility  to  insure  the  motoring  public  and  the  nonmotoring  pub- 
lic, because  their  rights  are  involved  too,  you  have  an  alternative  that 
will  afford  protection  to  them  ? 

Mr.  ScHENK.  Yes,  that  you  would  have  exercised,  put  upon  your- 
selves, a  continuing  responsibility;  yes. 

Mr.  Moss.  Shouldn't  we  do  the  two  things  simultaneously  ? 

Mr.  ScHENK.  No,  in  my  judgment. 

Mr.  Moss.  In  the  Congress  we  could  get  a  new  bill  out  to  do  some- 
thing, but  maybe  2  years  from  now  there  might  be  a  change  in  the 
Congress  or  in  the  committee  or  in  public  attitudes  and  ^ye  couldn't  get 
a  bill  out  and,  yet,  we  would  have  sort  of  a  delayed  action  bomb  here 
that  goes  into  effect  with  nothing  else  except  just  the  tort  appeal. 

Mr.  ScHENK.  Well,  I  think  there  are  ways  around  that  problem. 

Mr.  Moss.  I  would  be  interested  in  hearing  them.  I  have  only  spent 
23  years  as  a  legislator,  and  I  don't  see  the  ways  around  it,  if  what  you 
say  is  what  you  mean.  Now,  if  what  you  say  has  not  been  carefully 
thought  out  and  you  have  other  nuances  of  meaning,  then  I  think  we 
might  be  able  to  benefit  from  them  at  this  moment.  I  am  not  aware  of 
them. 

Mr.  ScHENK.  Well,  I  think  there  are  two,  in  response  to  your  last 
concern,  that  I  would  suggest  to  you  :  No.  1,  aren't  there,  as  you  know 
better  than  I  do,  a  lot  of  situations  where  Congress,  in  effect,  is  under 
a  gun  where  it  has  to  act  or  dire  consequences  to  the  country  occur? 

Mr.  Moss.  Well,  we  have  been  told  there  are,  and  we  have  also  been 
accused  of  not  acting. 

Mr.  ScHENK.  But,  you  know,  to  my  knowledge,  these  things  come 
and  the  job  gets  done  somehow.  In  other  words,  I  have  confidence  that 
if  Congress  did  abolish  the  present  system  and  did  not  by  the  same  bill 
enact  a  new  one,  that  if  there  were  a  need  for  a  substitute,  it  would  be 
forthcoming. 

But  the  second  thing  I  am  suggesting,  I  want  to  recommend  to  you  a 
thrust.  Now,  that  doesn't  mean  that  as  a  part  of  the  same  bill  there 
cannot  be  a  provision  that  could  spring  into  existence  in  the  event  no 
State  took  action. 

Mr.  Moss.  Well,  let  us  suppose  15  States  took  action.  What  would 
happen  to  the  other  35  ? 

Mr.  SciiENK.  If  you  have  put  on  your  bill  the  little  tail  end  that 
"in  the  event  of  no  action  here  is  the  system,"  then  that  system  would 
be  in  those  States  that  took  no  action. 

Mr.  Moss.  The  question  Mr.  Eckhardt  asked  before  is  modified  now. 
He  asked  if  we  shouldn't  have  the  resjwnsibility  to  go  ahead  and  write 
an  alternative  system.  You  indicated  you  didn't  think  so.  All  you 
wanted  was  the  tort  repealed. 

Mr.  SciiENK.  All  I  w^ant  is  the  tort,  repealed. 
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Mr.  Moss.  But  now  you  feel  that  perhaps  we  should,  as  a  matter  of 
Ijrecaution  or  prudence 

Mr.  ScHENK.  I  don't  know  that  I  feel  that.  You  expressed  a  con- 
cern, and  I  think  if  this  concern  is  a  real  one,  there  are  ways  around 
it.  In  other  words,  I  don't  come  here  with  a  bill  that  I  recommend  you 
pass.  What  I  come  here  with  is  a  suggestion  as  to  the  direction  of  the 
kind  of  action  that  I  would  hope  that  the  Congress  would  take.  Ob- 
viously, if  this  committee  sees  any  merit  in  this  thrust,  it  needs  a  lot 
of  refinement,  a  lot  of  concern. 

There  are  a  lot  of  questions,  such  as  you  have  asked,  that  need  to 
be  thought  about.  I  think  they  have  answers.  I  think  they  can  be 
answered  and  I  think  we  can  handle  it  in  this  kind  of  a  framework 
which  is  a  very  good  one. 

Mr.  Moss.  I  think  we  would  be  playing  with  dynamite.  I  think  I 
would  have  us  be  more  prudent  in  our  approach  rather  than  enact  a 
Federal  mandate  that  the  tort,  system  go  out  the  window  insofar  as 
automobile  accident  oases  are  concerned  without  any  other  standards, 
to  have  it  go  into  effect  2  or  even  3  years  from  now.  I  can  see  all  sorts 
of  problems  from  that  approach. 

Because  of  coming  back  to  the  Congress  at  that  time,  we  might  en- 
counter a  long  delay  and  maybe  only  have  6  months.  Where  the  rights 
of  people  in  the  States,  which  had  failed  to  act,  would  be  wiped  out.  I 
am  not  willing  to  accept  responsibility  for  that  kind  of  end  result,  and 
I  doubt  that  my  colleagues  on  the  committee  would. 

Mr.  ScHENK.  I  understand  that.  I  suggest  if  that  is  a  problem,  there 
are  ways  around  it. 

Mr.  Moss.  I  think  it  is  a  very  major  problem.  I  think  it  is  the  very 
basis  of  responsible  action  by  the  Congress  as  opposed  to  totally  irre- 
sponsible action  by  the  Congress. 

In  one  instance,  I  think  we  would  act  responsibly  and  in  the  other  I 
think  we  would  be  acting  outrageously. 

Mr.  ScHENK.  I  respect  that  wish.  I  think  either  way  you  can  do  what 
I  think  needs  to  be  done. 

Mr.  Moss.  I  think  the  gentleman  has  yielded. 

Mr.  EcKHARDT.  Let  me  ask  you  this  question :  I  am  going  to  use  a 
hypothetical  case,  and  I  will  call  it  the  "State  of  Euphoria."  Suppose 
the  iState  of  Euphoria  under  such  pressure  from  the  Federal  Govern- 
ment, the  Congress  having  abolished  tort  liability  by  Federal  legisla- 
tion, comes  in  with  its  substitute  which  constitutes  a  limited  liability 
of  $1,500  for  any  automobile  accident,  no  more  compensation,  and 
establishes  a  limitation  of  6  months  with  respect  to  permanent-partial 
disability.  Now,  the  State  has  met  the  Federal  standard.  The  law  is 
not  in  conflict  with  the  Federal  law  which  abolishes  tort  liability.  So 
in  the  State  of  Euphoria  a  person  gets  the  magnificent  sum  of  $1,500 
for  the  injury  and  is  protected  for  a  period  of  6  months.  The  Federal 
Government  is  not  taking  the  responsibility  of  creating  no-fault  insur- 
ance, so  the  State  is  completely  protected  in  this  area,  and  anyone 
injured  and  who  would  previously  have  had  a  tort  claim  loses  his  tort 
claim. 

Now,  do  you  think  that  is  responsible  action  on  the  part  of  the 
Federal  Government  ? 

Mr.  ScHENK.  Well,  let  me  ask  a  question.  Could,  in  the  State  of 
Euphoria,  a  guy  buy  more  insurance  if  we  wanted  it  ? 
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Mr.  EcKHARDT.  Sure. 

Mr.  ScHENK.  So,  therefore,  he  is  not  limited  to  $1,500  and  we  have 
said  to  him  you  can  buy  as  much  more  as  you  like. 

Mr.  EcKHARDT.  Suppose  he  is  a  pedestrian  that  is  hit  by  an  auto- 
mobile. Is  he  covered  by  your  waiving  of  tort  liability  ? 

Mr.  ScHENK.  Yes. 

Mr.  EcKHARDT.  And  unless  he  buys  insurance,  he  has  no  claim  no 
matter  how  negligent  the  party  who  struck  him  and  no  matter  how 
extreme  the  situation  ? 

Mr.  ScHENK.  And  on  the  assumption  that  I  have  allowed  such  a 
State  law  to  come  into  existence,  you  are  quite  right. 

Mr.  EcKHARDT.  What  you  are  saying  is  that  unless  a  man  buys  in- 
surance, he  has  no  protection  against  the  torts  of  others  if  an  auto- 
mobile is  involved.  Do  you  believe  that  such  a  law  would  be  a  good  one  ? 

Mr.  ScHENK.  No,  I  didn't  ever  say  that. 

Mr.  EcKHARDT.  Tell  me  how  you  didn't  say  it?  Tell  me  in  w^hat 
respect  I  am  misquoting  you  ? 

Mr.  ScHENK.  Even  if  we  assume — and  this  goes  to  the  heart  of  what 
1  am  saying — that  the  Federal  abolition  law  takes  effect  without 
standards  or  without  review  power,  without  a  substitute  system,  in  the 
event  that  State  action  doesn't  meet  certain  standards,  in  the  event,  in 
other  words,  that  you  just  passed  this  law  and  then  retire  from  the 
field  altogether;  what  I  am  saying  "is  that  at  that  point  the  incentives 
for  the  State  to  do  a  decent  job  are  all  there. 

There  is  no  reason  why  a  State  would  say  to  pedestrians  that  if  you 
are  injured  all  you  can  have  is  $1,500.  In  the  State  legislatures,  at 
the  State  level 

Mr,  EcKHARDT.  Mr.  Schenk,  have  you  had  any  experience  with  State 
legislatures  and  with  the  insurance  lobby  ? 

Mr.  ScHENK.  Yes. 

Mr.  EcKHARDT.  Only  in  New  York  ? 

Mr.  ScHENK.  Yes,  only  in  New  York. 

Mr.  EcKHARDT.  Do  you  not  find  the  insurance  lobby  a  rather  power- 
ful influence  in  the  State  of  New  York  ? 

Mr.  ScHENK.  They  do  all  right. 

Mr.  EcKHARDT.  I  have  had  some  experience  in  the  State  of  Texas, 
and  I  find  that  they  are  rather  strong.  I  think  it  is  entirely  conceivable 
that  in  some  of  the  50  States  in  the  Union  their  decision  could  l>e  abso- 
lutely dominant  if  you  federally  prohibited  tort  liability. 

Now,  you  take  these  various  poll  returns  which  indicate  that  only 
about  20  percent  of  the  people  even  know  what  no-fault  insurance  is 
all  about,  and  then  you  let  an  intelligent  and  effective  lobby  work  on  a 
State  legislature  where  you  have  denied  tort  liability  by  Federal  law; 
I  am  telling  you,  you  will  do  grave  injustices  to  persons  who  are 
injured  in  many  States. 

Mr.  SciiENK.  Who  has  an  incentive  to  see  to  it  that  the  pedestrian 
can  only  recover  $1,500.  I  think  the  insurance  lobby  would  say  the 
more  insurance  the  merrier  and  we  want  them  to  have  a  million  dollars. 

Mr.  EcKHARDT.  I  think  under  your  suggestion  there  would  be  a 
great  deal  of  insurance  because  you  couldn't  recover  anything  unless 
you  were  insured. 

Mr.  SciiENK.  Right. 
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Mr.  EcKHARDT.  Your  proposal  is  that  the  person  against  whom  a 
tort  is  committed  cannot  possibly  recover  under  any  circumstances  un- 
less he  is  insured.  I  would  consider  that  a  highly  desirable  situation 
for  the  insurance  lobby. 

Mr.  ScHENK.  As  a  practical  matter,  of  course,  that  is  the  situation 
today.  A  person  who  is  injured  can't  recover  unless  somebody  is  in- 
sured. Only  today  it  is  whether  the  other  guy  is  insured.  That  is  the 
absurdity. 

I  would  have  it  be  that  if  he  was  injured. 

Mr.  EcKHARDT.  You  are  suggesting  that  no  one  is  responsive  in 
damages,  unless  he  is  insured,  which  I  don't  think  is  true,  particularly 
in  cases  of  small  claims. 

Mr.  ScHENK.  Yes ;  I  think  the  fact  is  that  in  New  York,  at  least,  as 
far  as  individual  defendants  are  concerned,  the  case  where  a  fellow 
ever  pays  anything  out  of  his  own  pocket  is  just  about  nonexistent. 

Mr.  EcKHARDT.  That  is  because  they  are  all  insured,  isn't  it  ? 

Mr.  ScHENK.  They  are  required  to  have  insurance ;  yes. 

Mr.  EcKHARDT.  According  to  your  theory,  why  not  apply  it  to  alJ 
tort  liabilities?  Why  limit  it  to  automobiles?  Why  not  say  that  any- 
body who  is  put  upon  or  injured  by  the  negligence  or  fault  of  another, 
shall  not  recover  anything  unless  he  is  insured,  and  then  it  shall  be 
on  the  basis  of  no-fault  ?  Do  you  recommend  that  ? 

Mr.  ScHENK.  No,  I  don't.  I  think  there  is  a  very  clear  reason.  Again, 
I  am  really  speaking  of  the  background  of  New  York  State  rather 
than  the  rest  of  the  country.  In  New  York  State  a  long  time  ago  it  was 
considered  by  judgment  of  the  legislature  and  the  people  of  New  York 
that  were  victims  of  the  automobile  accidents  ought  to  be  compensated. 
There  was  a  class  of  accidents  that  we  looked  at  and  said  there  should 
be  compensation  here.  They  are  so  frequent,  they  are  so  massive  and 
involve  so  many  people  that  we  have  a  responsibility  to  step  in  and 
establish  a  compensation  decision. 

It  was  the  same  kind  of  decision  that  was  made  with  industrial  ac- 
cidents 50  years  ago.  We  have  made  it  with  automobile  accidents  now. 

Wliat  I  am  saying  is  that  once  you  have  a  decision  and  it  is  a  public 
purpose  to  see  to  it  that  the  victims  of  certain  kinds  of  accidents  are 
compensated,  then  I  think  it  is  ridiculous  to  try  to  do  it  with  liability 
insurance,  which  is  what  we  have  done  and  everybody  has  done. 

If  this  were  a  matter  of  national  public  policy,  that  all  of  the  victims 
of  all  kinds  of  accidents  ought  to  be  compensated  for  their  losses,  then 
I  would  say :  "Yes,  don't  do  it  by  tort,  for  goodness  sakes." 

Mr.  EcKHARDT.  Well,  I  still  refer  you  to  the  Occupational  Safety 
and  Health  Act  of  1970  report  of  the  Senate  on  the  bill  in  which  at  page 
23  the  Senate  studies  the  responsiveness  of  the  States  mth  respect  to 
workmen's  compensation.  It  is  stated  here : 

Testimony  received  by  the  committee  as  well  as  other  information  available 
for  the  committee,  raises  serious  questions  about  the  present  inadequacy  of  many 
State  workmen's  comi)ensation  laws. 

Then  it  sets  down  the  varying  coverage  and  some  of  the  coverage 
here  is  pitifully  low. 

Of  course,  tort  liability  is  removed  in  most  of  those  States,  but  cer- 
tainly not  by  Federal  action. 
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On  pan^e  24,  the  report  states  more  generally : 

Although  for  many  years  the  U.S.  Department  of  Labor  and  International  As- 
sociation of  Industrial  Accident  Boards'  Commission  have  published  recom- 
mended standards  for  State  laws,  the  overall  ratio  for  compliance  of  such  stand- 
ards today  is  less  than  50  percent.  Similarly,  a  model  workmen's  compensation 
law,  even  developed  under  the  auspices  of  Council  of  State  Governments,  appears 
to  be  largely  ignored. 

I  submit  to  you  from  my  experience,  if  you  remove  the  understood 
tort  liability  in  most  States,  and,  therefore,  of  course,  remove  the  pres- 
sures of  at  least  one  group  concerned  with  recovery,  that  is,  the  lawyers, 
you  leave  that  State  and  the  determination  of  the  method  of  compensa- 
tion to  the  tender  mercies  of  the  insurance  companies,  and  I  am  cer- 
tainly not  willing  to  do  that.  I  am  not  willing  to  act  here  at  the  Federal 
level  to  create  a  stage  in  which  State  legislatures  are  acted  on  by  only 
one  lobby  force  in  establishing  the  standard  of  liability  in  automobile 
accident  cases. 

I  feel  that  this  would  be  the  most  irresponsible  move  that  we  could 
make.  It  would  be  like  a  revolution  that  tears  down  a  government  and 
doesn't  create  one  in  its  place  and  leaves  the  question  of  the  replace- 
ment of  the  government  to  one  faction. 

I  reject  that  out  of  hand. 

Mr.  SciiENK.  Well,  I  obviously,  don't  agree  with  you  that  the  insur- 
ance faction  is  the  only  faction  that  would  be  interested.  I  think  all  of 
the  union  factions,  and  all  the  consumer  groups  and  all  automobile 
owners  are  concerned  about  this  area.  Today  they  are  trying  to  get  a 
no- fault  system  adopted. 

Mr.  EcKHARDT.  If  I  may  interrupt  a  moment,  the  persons  with  the 
long  memories  and  intense  interest  frequently  succeed  over  those  with 
broader  interest  and  perhaps  the  less  intense  and  organized  pressure  on 
a  legislature.  I  think  you  are  simply  misconceiving  the  forces  that  act 
in  State  legislatures  when  you  suggest  this  extremely  radical  plan. 

Mr.  SciiENK.  Well,  what  I  conceive  are  forces  acting  in  State  legisla- 
tures today  are  those  opposed  to  changing  this  tort  liability  system, 
which  takes  28  percent  of  its  revenue  and  gives  it  to  people  with  argu- 
ing about  fault.  It  is  difficult  to  change  that  system  from  within.  I  think 
we  need  help  in  changing.  I  think  we  need  help  from  Congress  in 
changing. 

Mr.  P^CKTiARDT.  Well,  then  Congress  ought  to  write  a  bill  that  is 
responsible. 

Mr.  SciiENK.  My  suggestion  would  be  that  if  you  folks  can  help  us 
abolish  the  present  system,  then  I  think  there  are  plenty  of  ways  to 
have  varietv  and  experimentation  and  nonuniformity  and  the  chance 
to  learn  aiid  to  grow,  short  of  liaving  a  uniform  national  substitute  sys- 
tem; and  if  the  concern  that  you  express  and  the  chairman  expresses, 
which  I  understand  and  appreciate,  I  think  there  are  ways  to  handle 
that  concern  without  going  so  far  as  to  adopt  a  uniform  Federal  plan. 

Mr.  ErKiiAHDT.  Tliankyou. 

Mr.  Moss.  Mr.  Broyhill  ? 

Mr.  Rrovhim..  No  questions. 

Mr.  Moss.  Mr.  Stuckcy  ? 

Mr.  SrucKEY.  No que.stions. 

Mr.  Moss.  Mr.  Ware  ? 

Mr.  W.\RE.  No  questions. 

Mr.  Moss.  Mr.  Carney  ? 
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Mr.  Carney.  I  am  interested  in  getting  one  answer  from  this  gentle- 
man. You  claim  that  the  Governor  of  New  York  in  1967  appointed  a 
committee  of  prominent  citizens  to  come  up  with  very  strong  recom- 
mendations, and  then  the  New  York  Legislature  didn't  do  anything 
about  it.  Consequently,  the  Governor  appointed  a  committee  under 
your  department  and  you  had  experts  and  they  made  recommenda- 
tions, but  the  State  legislature  did  nothing  about  it.  Then  you  point 
out  in  your  report  in  two  cases  that  the  New  York  State  insurance 
system  is  a  "devastating  failure,"  to  quote  your  own  words.  Why  do 
you  think  we  should  pass  a  law  that  assumes  that  the  State  legislature 
will  suddenly  get  responsive  to  tlie  needs  of  the  public  ? 

Mr.  ScHENK.  Because  it  would  be  at  that  point  impossible  to  pre- 
serve the  present  system.  The  incentives  that  would  be  working  would 
be  the  decent  incentive,  the  desire  for  everybody  to  have  insurance 
costs  as  reasonable  as  possible  and  to  have  victims  as  fairly  compen- 
sated as  possible.  Those  would  be  the  two  pressures  that  would  shape 
the  action.  The  pressure  to  preserve  the  present  system  would  have 
been  taken  care  of  by  you  gentlemen. 

Mr.  Carney.  You  recommend.  No.  1,  that  we  abolish  the  tort  system 
and  leave  it  up  to  the  States.  Then  the  States,  in  their  wisdom,  will 
adopt  a  variety  of  plans.  If  they  didn't  adopt  those  plans,  then  what 
would  happen? 

Mr.  Schenk.  Well,  as  I  answered  in  response  to  earlier  questions, 
what  I  am  suggesting  is  the  thrust,  the  purpose,  the  basic  approach 
of  the  kind  of  Federal  legislation  I  would  like  to  see.  I  am  not  sug- 
gesting that  the  Congress  abdicate  responsibility  in  this  area  once  it 
abolished  the  present  system,  and  I  think  to  the  extent  there  is  a  legiti- 
mate concern  and  fear  that  States  would  not  take  action,  there  are 
various  ways  to  guard  against  that  and  to  make  sure  that  disaster 
would  not  come  about ;  that  in  all  events  the  Congress'  responsibility 
would  be  exercised. 

Mr.  Carney.  Are  you  saying  that  if  the  esteemed  Governor  Rocke- 
feller, who  has  been  a  four-term  Governor  of  New  York,  and  most 
of  the  time  with  a  legislature  of  his  party,  and  all  of  these  esteemed 
citizens  recommend  it,  and  your  department,  which  seems  to  be  very 
efficient,  had  experts  and  they  have  recommended  all  of  these  things 
to  the  New  York  Legislature,  and  we  pass  a  bill  on  a  Federal  level 
which  abdicates  our  responsibility  to  the  public,  that  suddenly  the  New 
York  Legislature  and  other  legislatures  are  going  to  become  respon- 
sive to  the  needs  of  the  people  ?  Is  that  what  you  are  saying  ? 

Mr.  Schenk.  No. 

Mr.  Carney.  That  is  what  I  read  in  this. 

Mr.  Schenk.  Well,  I  can  go  through  this  again,  if  you  like. 

Mr.  Carney.  I  have  read  it  twice,  and  you  said  the  New  York  sys- 
tem is  a  catastrophic  failure  in  two  sections. 

Mr.  Schenk.  Right. 

Mr.  Carney.  Well,  then  I  think  you  ought  to  spend  your  time  tak- 
ing care  of  New  York. 

Mr.  Schenk.  I  agree  with  that,  and  that  is  why  I  am  not  down  here 
urging  you  folks  to  adopt  a  national  substitute. 

Mr.  Carney.  I  think  you  ought  to  go  back  there  and  get  to  work 
on  these  committee  reports  and  spend  your  time  there. 
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Mr.  Moss.  Mr.  McCollister  ? 

Mr.  McCollister.  I  would  like  to  compliment  Mr.  Schenk  on  his 
testimony  favoring  the  State  approach,  although  not  agreeing  in  every 
detail  that  you  have  advanced.  I  am  grateful  for  your  testimony. 

Mr.  Schenk.  Thank  you,  sir. 

Mr.  Moss.  Mr.  Schenk,  I  want  to  express  the  appreciation  of  the 
committee  for  your  appearance  here.  While  we  have  ob^-iously  areas 
of  disagreement,  I  think  the  testimony  is  helpful  to  us.  Certainly,  1 
know  of  no  material  available  to  the  committee  that  is,  in  my  judg- 
ment, more  constructive  in  its  approach  to  this  whole  problem  than 
the  report  made  by  the  Department  of  Insurance  of  the  State  of  New 
York  under  the  guidance  of  your  predecessor,  Richard  Stewart.  I  think 
it  is  in  every  sense  a  landmark  report.  I  commend  it  to  anyone,  and 
congratulate  your  Governor  and  your  predecessor  and,  of  course,  you, 
yourself,  because  you  played  an  active  role.  It  is  material  of  great  value, 
and  I  thank  you. 

Mr.  Schenk.  Thank  you,  Mr.  Chairman. 

Mr.  Moss.  I  believe  that  you  had  an  appendix  of  cost  data. 

Mr.  Schenk.  We  will  leave  that  with  Mr.  Guthrie. 

Mr.  Moss.  At  this  point  the  Chair  would  like  to  have  unanimous 
consent  to  place  in  the  record  immediately  following  the  statement 
of  Mr.  Schenk  the  appendix  on  cost  data  which  he  has  provided  for 
the  committee.  I  thank  you  for  that  also.  It  is  material  widely  sought 
by  members  of  the  committee. 

(The  report  and  appendix  referred  to  follow :) 


State  of  New  York 
Insurance   Department 
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STATE  OF  NEW  YORK 

INSURANCE  DEPARTMENT 

123  WILLIAM  STREET 
NEW  YORK   10038 


Richard    E.    Stewart 
Superintendent   of    Insurance 

February  12,  1970 

The  Honorable  Nelson  A.  Rockefeller 

Governor  of  the  State  of  New  York 
Executive  Chamber 
Albany,  New  York 

Dear  Governor  Rockefeller: 

In  the  autumn  of  1967  you  appointed  a  Governor's  Committee  on 
Compensating  Victims  of  Automobile  Accidents.  You  said: 

"Our  present  tort  liability  system  for  compensating  the 
victims  of  automobile  accidents  has  been  authoritatively 
criticized  as  slow,  expensive  and  unfair.  The  system  has 
remained  essentially  unchanged  while  the  nation  has 
passed  from  the  horse  and  buggy  era  to  an  age  domi- 
nated by  the  automobile  —  with  the  highway  accident 
an  all-too-common  occurrence. 

"The  time  has  come  for  a  thorough  study  of  how  auto- 
mobile victims  are  affected  by  the  lengthy  and  difficult 
process  of  determining  fault  and  resolving  claims  follow- 
ing automobile  accidents,  with  a  view  to  possible  changes 
in  the  system." 

You  appointed  as  Chairman  of  that  Committee  a  distinguished  for- 
mer Judge  of  the  New  York  State  Court  of  Appeals,  John  VanVoorhis. 

iii 
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Your  Executive  Budget  for  fiscal  1968-69  requested  a  $300,000 
appropriation  for  staff  and  other  working  expenses  of  the  Committee, 
but  no  funds  were  appropriated. 

The  Committee  had  in  the  meantime  organized  itself,  engaged  a 
small  staff  and  begun  taking  testimony  from  authorities  in  the  various 
fields  concerned  with  automobile  accidents  and  the  compensation  of 
their  victims.  With  the  beginning  of  the  new  fiscal  year  in  April  1968, 
however,  the  Committee  had  to  suspend  operations. 

Again  in  1969  no  funds  were  made  available  and  so  last  summer 
the  Committee  met  for  the  last  time  and  unanimously  concluded  that 
it  had  no  alternative  but  to  disband.  On  September  17,  1969,  Judge 
VanVoorhis  wrote  to  you,  reporting  the  Committee's  decision  and  ex- 
pressing the  Committee's  hope  that  the  work  it  had  begun  might  in 
some  way  be  carried  on.  After  reviewing  the  problems  which  the  Com- 
mittee had  perceived  in  the  present  system  of  compensating  victims  of 
automobile  accidents,  the  Judge  concluded: 

"A  substantial  majority  of  the  Committee  members 
desire  it  to  be  said,  however,  that  they  do  not  believe  that 
these  problems  can  be  solved  by  temporizing  or  by  any 
measure  short  of  an  overhaul  of  the  existing  system." 

In  your  September  26  reply  to  Judge  VanVoorhis,  you  said: 

"New  York  State's  motoring  public  is  entitled  to  a  fair, 
equitable  and  economical  system  for  dealing  with  the 
problem  of  automobile  accident  claims.  I  have  therefore 
asked  that  the  project  originally  assigned  to  your  Com- 
mittee be  transferred  to  the  State  Department  of  Insur- 
ance. I  have  asked  that  Superintendent  Stewart  and  his 
staff,  using  available  materials,  continue  the  work  which 
was  started  by  your  Committee  with  a  view  to  providing 
a  final  report  as  close  to  the  first  of  the  year  as  possible." 

Immediately  upon  receiving  your  request,  the  Insurance  Department 
began  what  has  been  the  most  difficult  and  demanding,  and  we  hope 
the  most  useful,  of  its  special  projects  since  I  have  been  in  the  Depart- 
ment. 

For  a  time  we  expected  only  to  be  able  to  review  the  available  ma- 
terials and  possibly  to  pull  them  together  in  a  constructive  way.  But  we 
had  a  number  of  resources  that  have  enabled  us  to  go  further. 

First  of  all,  the  literature  on  the  legal  and  insurance  aspects  of  auto- 
mobile accidents  is  excellent  and  far  more  complete  than  that  in  other 
areas  of  insurance.  It  was  supplemented  by  the  files  which  your  Com- 
mittee turned  over  to  us,  and  by  many  thoughtful  replies  to  a  request 
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for  comments  which  we  sent  on  October  29  to  several  hundred  govern- 
ment, consumer,  labor,  legal  and  insurance  organizations  and  individual 
leaders,  and  to  a  similar  published  request  for  comments  from  the  gen- 
eral public. 

Then  we  had  the  considerable  resources  of  the  New  York  Insurance 
Department,  with  its  hundreds  of  examiners,  actuaries,  statisticians  and 
lawyers,  public  servants  of  high  competence,  having  among  them  im- 
mense knowledge  of  the  insurance  business  and  its  regulation  and  long 
experience  at  evaluating  information  from  and  about  the  insurance 
business.  These  resources  were  supplemented  by  the  statistical  and 
other  information  and  helpful  suggestions  which  were  made  available 
to  us  by  the  expert  and  most  cooperative  staff  of  the  Automobile  Insur- 
ance and  Compensation  Study  of  the  United  States  Department  of 
Transportation,  and  by  other  agencies  concerned  with  traffic  safety, 
health  care  and  consumer  protection. 

Finally,  we  were  able  to  secure,  without  payment  and  due  solely  to 
their  generosity  and  public  spirit,  the  priceless  assistance  of  several  of 
the  world's  leading  scholars  of  accident  law,  automobile  insurance  and 
insurance  regulation. 

The  attached  report  was  prepared  in  the  following  way.  The  re- 
search and  drafting  were  done  by  a  group  of  four —  Aaron  Trupin, 
the  Department's  Director  of  Research  and  Statistics,  Stanley  Dorf, 
our  Supervising  Casualty  Actuary,  Abraham  Blech  of  our  Office  of 
General  Counsel,  and  me.  Working  closely  with  these  three  exceptional 
men  was,  for  me,  one  of  the  great  pleasures  of  this  project. 

Our  drafts  were  reviewed,  within  the  Department,  by  First  Deputy 
Superintendent  Benjamin  R.  Schenck  and  Deputy  Superintendents 
Theodore  R.  Ayerv.ais,  Jacob  B.  Underbill,  Alexander  E.  Fox,  Malcolm 
MacKay  and  Robert  J.  Bertrand;  by  Assistant  Superintendent  William 
C.  Gould,  Chief  of  the  Property  Bureau;  Frank  Harwayne,  Chief  of 
the  Casualty  Actuarial  Bureau  and  a  leading  authority  on  the  cost  of 
accident  compensation  systems;  Solomon  Bendet,  Chief  of  the  Com- 
plaint Bureau;  Max  J.  Schwartz,  Chief  of  the  Accident  and  Health 
Rates  Section;  Milton  Freedman  and  Henry  Katz  of  the  Office  of  Gen- 
eral Counsel,  and  Robert  E.  Mackin,  Executive  Assistant.  In  the  re- 
search and  production  aspects  of  the  report,  we  were  especially  helped 
by  First  Deputy  Superintendent  Schenck,  by  Administrative  Officer 
Donald  R.  Bruce,  by  Associate  Casualty  Actuary  Martin  Feldman,  by 
Gerald  Dolman  and  Stanley  Hamburger  of  our  Office  of  General  Coun- 
sel, by  Winston  Dancis  of  our  Bureau  of  Research  and  Statistics  and 
by  Matilda  Mitchley,  Carolyn  Bruckner  and  Sarah  Stewart. 

Finally,  it  was  our  special  good  fortune  that  drafts  of  this  report 
were  reviewed  by  Robert  E.  Keeton,  Professor  of  Law  at  Harvard; 
Spencer  L.  Kimball,  Dean  of  the  University  of  Wisconsin  Law  School 
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and  Director  of  the  Wisconsin  Insurance  Laws  Revision  Committee; 
Guido  Calabresi,  Professor  of  Law  at  Yale;  Richard  S.  L.  Roddis,  Pro- 
fessor of  Law  at  the  University  of  Washington  and  former  Insurance 
Commissioner  of  the  State  of  California;  Anthony  M.  Honore,  Fellow 
of  New  College,  Oxford;  A.  W.  B.  Simpson,  Dean  of  the  Faculty  of 
Laws,  University  of  Ghana;  and  Leonard  H.  Hoffmann,  Fellow  of 
University  College,  Oxford.  These  men  need  no  introduction  to  readers 
of  the  best  of  legal  and  insurance  scholarship.  That  men  of  their  attain- 
ments would  give  so  much  of  their  time  to  such  careful  review  and 
criticism  of  the  drafts  of  the  report,  is  the  best  testimony  to  the  im- 
portance of  action  on  the  subject  by  the  State  of  New  York. 

To  acknowledge  the  help  we  received  from  so  many  eminent  sources 
is  not,  of  course,  to  imply  that  they  agree  with  all  our  conclusions  or  to 
implicate  them  in  our  mistakes.   But  we  are  most  grateful. 

Throughout  the  project  you  and  your  Counsel,  Robert  R.  Douglass, 
have  given  us  steady  encouragement  and  support,  and  complete  freedom 
to  follow  our  inquiry  wherever  it  led  and  to  report  it  just  the  way  it 
looked  to  us.  Considering  the  heat  surrounding  the  subject  of  auto- 
mobile insurance,  and  particularly  the  heat  sure  to  be  generated  by 
some  of  the  analyses,  conclusions  and  recommendations  in  this  report, 
that  freedom  and  encouragement  were  no  small  contribution. 

Thank  you  for  giving  us,  especially  the  four  of  us  in  the  drafting 
group,  one  of  those  rare  chances  to  step  for  a  moment  outside  a  system 
of  which  we  are  a  part,  and  to  wonder  about  it. 

Respectfully  submitted, 


Superintendent  of  Insurance 
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One  must  lie  low,  no  matter  how  much  it  went  against 
the  grain.  Must  try  to  understand  that  this  great  organiza- 
tion remained,  so  to  speak,  in  a  state  of  delicate  balance, 
and  that  if  someone  took  it  upon  himself  to  alter  the 
disposition  of  things  around  him,  he  ran  the  risk  of  losing 
his  footing  and  falling  to  destruction,  while  the  organiza- 
tion would  simply  right  itself  by  some  compensating  re- 
action in  another  part  of  its  machinery  —  since  every- 
thing interlocked  —  and  remain  unchanged,  unless,  in- 
deed, which  was  very  probable,  it  became  still  more  rigid, 
more  vigilant,  more  severe,  and  more  ruthless. 

Franz  Kafka 
The  Trial 
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1-3 

INTRODUCTION 

In  America  today,  there  is  no  escape  from  the  automobile. 

Four  out  of  every  five  families  own  a  car/  Everywhere  it 
is  a  dominant  mode  of  transportation;  in  many  places  it  is 
just  about  the  only  one.^ 

The  automobile  does  damage  on  a  similarly  grand  scale.' 
Last  year  in  this  country  traffic  accidents  killed  56,000  people, 
injured  4.6  million  others  and  cost  $16.5  billion.* 

A  typical  driver  has  a  better  than  even  chance  of  having 
an  accident  every  three  years;  just  about  every  driver  will  have 
an  accident  sometime.^ 


1.  Automobile  Manufacturers  Ass'n,  Automobile  Facts  and  Figures  1 
(1969).  In  New  York  State  there  are  5.6  million  private  and  750,000  commercial 
vehicles.  1968  N.Y.S.  Mot.  Vehic.  Dept.  Ann.  Rep.  29. 

2.  See  N.Y.S.  Transp.  Dept.,  Policies  and  Plans  for  Transportation  In 
New  York  State  17,  55  (1968). 

3.  "At  the  present  moment,  automobile  injuries  alone  occur  at  a  rate 
of  10,000  per  day.  This  is  50  or  more  times  the  casualty  rate  of 
the  war  in  Vietnam.  .  .  .  Accidental  death  and  disability  indeed, 
became,  in  the  words  of  the  National  Academy  of  Sciences,  'the 
neglected  disease  of  modern  society'." 

U.S.  Dept.  of  Health,  Education  and  Welfare,  Report  of  the  Secretary's 
Advisory  Committee  on  Traffic  Safety  4  (1968).  See  also  Price,  The  Public 
Health  Service  Views  Auto  Safety,  119  J.  Louisiana  State  Med.  Soc.  355 
(1967);  National  Safety  Council,  Accident  Facts  8  (1969). 

4.  Projected  figures  for  the  full  year  1969.  Insurance  Information  Institute, 
News  Release,  Dec.  18,  1969.  For  the  1968  data,  see  Insurance  Information 
Institute,  Insurance  Facts  55,  57  (1969);  National  Safety  Council,  supra 
note  3,  at  5,  54. 

5.  From  the  statistics  in  sources  cited  at  note  4  supra,  New  York  Insurance 
Department  actuaries  have  calculated  the  probabilities  of  an  average  driver's 
having  an  accident  over  various  periods  of  time  (the  figures  include  minor  as 
well  as  serious  accidents,  but  do  not  count  involvement  as  a  passenger  or  a 
pedestrian  and  are  further  reduced  to  allow  for  accident  repeaters)  as  follows: 

Estimated  Percent  of  Drivers 
Involved  in  at  Least  One 
Years  of  Exposure  Motor   Vehicle  Accident 

1  year  24% 

3  years  56 

5  years  75 

10  years  94 

20  years  99+ 
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In  short,  traffic  accidents  no  longer  just  happen  to  some- 
body else.*^  We  are  all  prospective  accident  victims.  Most  of 
us  are  also  premium  payers.  Automobile  accident  costs  are 
everyone's  concern. 

Today  some  of  the  costs  of  automobile  accidents  are  trans- 
ferred from  the  victim  to  others  and  some  of  those  costs  are 
not  transferred  at  all  but  are  borne  by  the  victim.  This  Report 
will  examine  present  ways  of  transferring,  or  not  transferring, 
those  costs.  Which  accident  victims  get  paid,  and  when  and 
how  much?  Which  victims  do  not  get  paid,  and  why?  Who 
pays,  and  how  much? 

When  we  ignore  an  accident  cost,  we  do  not  make  it  go 
away.  We  just  leave  it  on  the  person  on  whom  it  first  fell. 
We  can  shift  accident  costs,  wholly  or  partly  or  not  at  all, 
and  we  can  shift  them  in  any  number  of  directions.  This  Re- 
port will  examine  other  ways  of  transferring,  or  not  trans- 
ferring, those  costs.  Which  victims  should  get  paid,  and  when 
and  how  much?  Who  should  pay,  and  how  much? 

Today  some  of  the  costs  of  automobile  accidents  are  covered 
by  insurance.  This  year  New  Yorkers  will  pay  some  $959  mil- 
lion for  automobile  liabihty  insurance.^ 

This  Report  will  trace  that  $959  million  of  the  people's 
money.  To  whom  does  it  go,  and  when  and  why?  For  whose 
benefit  are  the  people  paying  their  $959  million  in  insurance 
premiums? 


6.  "Safety  experts  have  concluded  that  automobile  accidents  have 
become  so  wide-spread  that  virtually  every  family  can  expect  to 
experience  personally  the  tragedy  of  automobile  inflicted  death  or 
injury." 

J.  Aponte  &  H.  Denenberg,  Puerto  Rico's  Social  Protection  Plan  33  (1969). 

7.  Premiums  for  automobile  bodily  injury  liability  and  property  damage  lia- 
bility insurance,  projected  for  1970  by  New  York  Insurance  Department  statis- 
ticians. Bodily  injury  liability  insurance  premiums  account  for  some  $686  million; 
property  damage  liability  insurance  for  some  $269  million;  and  miscellaneous 
liability  coverages  for  $4  million.  Including  the  cost  of  automobile  physical  dam- 
age coverages  (which  are  not  liability  coverages,  but  are  first-party  coverages  of 
(i)  collision  and  (ii)  fire,  theft  and  comprehensive),  the  projected  1970  premiums 
for  all  kinds  of  automobile  insurance  are  $1.4  billion. 
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THE  PRESENT  SYSTEM  IN  THEORY 

The  cornerstone  of  the  present  way  of  handUng  the  per- 
sonal injury  and  property  damage  costs  of  automobile  acci- 
dents is  fault  law  which,  when  combined  with  insurance  in- 
demnifying against  liabihty  for  fault,  becomes  what  we  will 
call  the  fault  insurance  system. 

Fault  law  is  a  collection  of  rules  for  determining,  as  be- 
tween two  or  more  individuals,  who  will  bear  the  cost  of  an 
accident.  The  determinations  are  made  on  a  case-by-case 
basis,  with  the  cost  being  shifted  from  the  individual  on 
whom  it  fell  only  if  some  other  individual  can  be  shown  to 
have  been  exclusively  at  fault.  The  legal  standard  for  fault 
is  based  on  what  a  hypothetical  reasonable  man  would  have 
done  under  the  circumstances  of  the  accident.^ 

For  traffic  cases — where  a  moving  thing  ran  into  something 
else — the  fundamental  principles  of  fault  law  developed  be- 
fore the  automobile  was  even  invented  and  long  before  it 
assumed  its  modern  role  in  transportation.^ 

Around  the  turn  of  the  century,  automobiles  appeared  and 
began  to  collide.  Fault  law,  the  established  law  of  traffic 
cases,  became  the  law  of  automobile  traffic  cases. ^" 

When  motorists  faced  the  risk  of  being  held  financially 
hable  for  automobile  accidents,  they  sought  to  insure  against 
that  risk.  Insurance  companies  began  to  offer  an  indemnity 
policy,  at  first  just  as  an  extension  of  the  indemnities  they 


8.  See  1  F.  Harper  &  F.  James,  The  Law  of  Torts  Chs.  XII,  XVI,  XXVI 
(1956);  O.  Holmes,  The  Common  Law  107-16  (1881);  W.  Prosser,  Hand- 
book OF  THE  Law  of  Torts  Chs.  5,  12  (3rd  ed.  1964). 

9.  See  L.  Green,  Traffic  Victims:  Tort  Law  and  Insurance  9-17  (1958); 
2  F.  Harper  &  F.  James,  supra  note  8,  Ch.  XII;  8  W.  Holdsworth,  A  History 
OF  English  Law  446-82  (2d  ed.  1937);  T.  Plucknett,  A  Concise  History  of 
THE  Common  Law  428-53  (4th  ed.  rev.  1948);  W.  Prosser,  supra  note  8,  at 
28-29. 

10.  See  L.  Green,  supra  note  9,  at  63-65;  James,  History  of  the  Law  Govern- 
ing Recovery  in  Automobile  Accident  Cases,  14  U.  Fla.  L.  Rev.  321,  323  (1962). 
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wrote  for  other  fault  liability  situations.  Under  the  new  auto- 
mobile insurance,  the  insurance  company  undertook  to  defend 
its  policyholder  against  suits  based  on  fault  law,  and  further 
undertook,  in  the  event  fault  was  established,  to  pay  the  dam- 
ages up  to  the  policy  limits/^ 

Liability  insurance  brought  insurance  to  the  rescue  of  the 
wrongdoer.  As  will  be  seen  later  in  this  Report,  pressure 
has  been  growing  to  bring  insurance  to  the  rescue  of  the  victim 
as  well,  and  to  measure  the  fault  insurance  system  by  how 
well  it  compensates  the  victims  of  automobile  accidents. 

Fault  law  determines  whether  the  fault  insurance  system 
pays  or  not.  Fault  law  theory  is  based  on  the  principle  that 
these  determinations  should  turn  on  the  conduct  at  the  mo- 
ment of  the  accident  of  the  individuals  involved  in  the  acci- 
dent. ^^  It  ignores  insurance  and  other  economic  realities,  and 
frames  its  key  questions  as  though  what  were  being  decided 
were  whether  the  loss  should  rest  with  the  victim  or  whether 
instead  the  loss  should  be  shifted  to  another  single  individual 
and  then  should  rest  with  him.  In  an  automobile  accident 
case  today,  what  is  really  being  decided  is  whether  the  loss 


11.  See  C.  Brainard,  Automobile  Insurance  132-33  (1961);  C.  Crobaugh 
&  A.  Redding,  Casualty  Insurance  286-90  (1928);  2  F.  Harper  &  F.  James, 
supra  note  8,  §13.3;  C.  KuLP  &  J.  Hall,  Casualty  Insurance  Ch.  10  (4th  ed. 
1968);  Kimball,  Insurance  and  the  Evolution  of  Public  Policy,  15  Annals  of 
Soc'y  of  C.P.C.U.  127,  131-33  (1962). 

A  standard  provision  of  the  Family  Automobile  Form,  used  by  most  insurance 
companies,  states: 

"The  company  shall  defend  any  suit  alleging  such  bodily  injury 
or  property  damage  and  seeking  damages  which  are  payable  under 
the  terms  of  this  policy." 

12.  Specifically,  the  determination  turns  on  comparing  what  the  participants 
did  at  the  time  of  the  accident  with  what  a  hypothetical  reasonable  man  might 
have  done,  and  then  on  connecting  their  acts  with  "foreseeable"  damages.  Both 
in  determining  fault  and  in  determining  the  causal  relationship  between  a  par- 
ticular negligent  act  and  a  particular  injury,  therefore,  fault  law  is  led  into 
a  focus  on  extraordinary  incidents  and  into  some  highly  abstruse  reasoning. 
See,  e.g.,  Davies  v.  Mann,  10  M.  &  W.  546,  152  Eng.  Rep.  588  (Ex.  1842) 
and  the  ensuing  literature  on  "last  clear  chance;"  H.  Hart  &  A.  Honore,  Causa- 
tion IN  the  Law  143-44,  195,  201-07  (1959). 
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of  a  particular  victim  should  be  taken  out  of  the  great  pool 
of  automobile  insurance  premiums  paid  by  a  multitude  of 
people  who  had  no  connection  with  the  accident  at  all.  But 
the  principles  of  fault  law  preclude  us  from  thinking  about 
it  that  way. 

The  principles  of  the  fault  insurance  system  make  it  pre- 
cipitate for  decision  the  wrong  issues — wrong  because  they 
are  formal,  anachronistic  issues  completely  out  of  touch  with 
the  effects  of  the  decisions  they  call  for,  and  wrong  because 
they  necessarily  involve  a  decision-making  process  that  is  at 
once  utterly  unreal  and  terribly  complex.  This  fixation  on 
the  wrong  issues  gives  rise  to  the  following  inherent  qualities 
of  the  fault  insurance  system. 

Denial  of  Compensation  to  Some  Victims 

Fault  law  shifts  loss  only  if  a  negligent  third  party  can  be 
found,  and  then  only  if  the  claimant  himself  was  without 
fault.  LiabiHty  insurance  pays  only  for  those  losses  that  are 
shifted.  Part  of  the  basic  design  of  the  fault  insurance  system 
is  to  leave  some  accident  victims  without  compensation. 

When  the  fault  insurance  system  does  not  pay,  the  loss 
remains  where  it  first  fell — on  the  victim.  It  can  happen  to 
an  accident  victim  who  was  himself  only  slightly  at  fault,  for 
the  defense  of  contributory  negligence  bars  recovery  com- 
pletely.^^ But  it  can  also  happen  to  a  victim  who  was,  even 
by  the  standards  of  fault  law,  quite  innocent  of  any  blame 


13.  The  rule  of  contributory  negligence,  i.e.,  that  the  plaintiff  cannot  recover 
damages  if  his  own  negligence  also  contributed  to  the  accident,  obtains  in  New 
York.  For  discussions  of  the  rule,  see  2  F.  Harper  &  F.  James,  supra  note  8, 
Ch.  XXII;  W.  Prosser,  supia  note  8,  at  426-37.  In  several  states  the  common 
law  doctrine  of  contributory  negligence  has  been  abrogated  and  replaced  by  a  rule 
which  provides,  in  various  ways,  for  the  plaintiff  in  such  cases  to  recover  a 
portion  of  his  damages,  the  proportion  to  depend  on  a  comparison  of  the  degrees 
of  fault  of  the  plaintiff  and  defendant — the  doctrine  of  "comparative  negligence". 
See  2  F.  Harper  &  F.  James,  supra  note  8,  §22.1-22.3,  22.11;  W.  Prosser,  supra 
note  8,  at  443-49.  For  the  usefulness  of  changing  to  a  comparative  negligence 
rule  in  this  State,  see  pp.  52-53  infra. 
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for  the  accident.    Here  we  find  the  victim  of  any  accident 
where  no  one's  fault  can  be  proved. 

How  many  victims  are  left  out  by  the  fault  insurance  sys- 
tem will  be  discussed  below  in  connection  with  the  practical 
working  of  the  system.  The  point  here  is  that  the  system  is  in- 
tended to  leave  some  victims  out.^'' 

Delay 

The  fault  insurance  system,  in  theory,  transfers  costs  only 
after  a  case-by-case  determination  pursuant  to  complex  legal 
rules. ^^ 

There  are  obvious  limitations  on  how  fast  a  complex  de- 
termination can  be  made  with  any  degree  of  competence.  A 
corollary  is  that  any  system  that  makes  those  determinations 
one  at  a  time  can  handle  only  a  certain  number  on  a  current 
basis. 

Accordingly,  under  the  fault  insurance  system  there  must 
be  a  significant  time  interval  between  an  accident  and  the 
transfer,  if  any,  of  the  accident  costs.  And  such  a  system  will 
be  prone  to  break  down  under  a  heavy  caseload. 

How  great  or  small  the  intervals  and  overloads  are  will  be 
discussed  below  in  connection  with  the  practical  working  of 
the  system.^**  For  present  purposes,  it  is  enough  to  note  that 
delay  and  susceptibility  to  overloading  are  inherent  in  the 
system. 


14.  "The  [automobile]  casualty  insurance  contract  is  an  indemnification  con- 
tract, not  a  reparation  contract."  Koskoff  (Nat'l  Sec'y  of  the  American  Trial 
Lawyers  Ass'n),  The  Compromise  that  Fails,  Trial,  Apr.-May  1969,  at  28.  For 
a  discussion  of  how  many  victims  are  excluded,  see  p.  18  infra. 

15.  See,  e.g.,  Tedla  v.  Ellman,  280  N.Y.  124,  19  N.E.  2d  987  (1939); 
Galbraith  v.  Busch,  267  N.Y.  230,  196  N.E.  36  (1935);  Palsgraf  v.  Long  Island 
R.R.,  248  N.Y.  339,  162  N.E.  99  (1928);  U.S.  v.  Carroll  Towing  Co.,  169  F. 
2d  169  (2d  Cir.  1947). 

16.  See  pp.    19-22  infra. 
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Inefficiency 

Similarly,  the  fault  insurance  system  is  inherently  expensive 
to  operate. 

The  system  allocates  costs  and  benefits  one  case  at  a  time, 
applying  complicated  legal  rules  to  complicated  fact  situa- 
tions, and  distributes  the  costs  over  large  numbers  of  policy- 
holders.   All  this  requires  personal  service  and  a  lot  of  it. 

These  services  are  not  cheap.  The  fault  insurance  system 
has  to  have  a  great  deal  of  money  just  to  run  on.  These  oper- 
ating expenses  are  known  as  frictional  or  transaction  costs." 
They  use  up  premium  dollars  on  the  way  from  insurance 
consumers  to  accident  victims. 

How  great  or  small  the  transaction  costs  of  the  fault  in- 
surance system  actually  are  will  be  discussed  below  in  con- 
nection with  the  practical  working  of  the  system. ^"^  But  even 
by  contemplating  the  system  in  the  abstract,  we  can  see  that 
those  costs  will  have  to  be  substantial. 

Blind  Allocation  of  Resources 

Its  fixation  with  private  relationships  and  individual  acts 
precludes  the  fault  insurance  system  from  considering  the  eco- 
nomic and  social  effects  of  its  own  massive  reallocation  of 
resources. 

The  system  interferes  with  rational  economic  choice  among 
competing  modes  of  transportation.  For  the  way  automobile 
accident  costs  are  allocated  as  among  the  motoring  public, 
the  general  public  and  accident  victims  will  affect  both  the 
total  price  of  driving  and  how  clearly  we  perceive  the  total 
price  of  driving. 


17.  For  the  fault  insurance  system,  these  frictional  or  transaction  costs  include 
such  items  as  insurance  company  expenses  (e.g.,  home  office  administration 
expense;  acquisition  expense,  including  commissions;  loss  adjustment  expense, 
including  legal  defense  and  investigation;  and  taxes  and  profit)  and  the  legal 
expenses  of  claimants.  Part  of  what  is  spent  on  the  courts  and  police  might 
also  properly  be  counted  as  a  frictional  cost  of  the  fault  insurance  system  but  we 
have  not  added  it  to  the  totals  used  in  this  Report. 

18.'  See  pp.  34-37  infra. 
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Even  as  among  motorists,  the  system's  focus  on  individual 
cases  distracts  us  from  how  the  cost  of  accidents  is  allocated 
among  categories  of  motorists  and  among  age,  economic  and 
social  groups  in  the  community.'" 

As  far  as  rational  allocation  of  costs  and  resources  is  con- 
cerned, the  principles  of  the  fault  insurance  system  not  only 
fail  to  lead  to  the  right  answers.  They  keep  us  from  asking  the 
right  questions. 

Mythical  Approach  to  Traffic  Safety 

Similarly,  by  confining  attention  to  the  last-minute  acts  of 
the  individuals  directly  involved  and  by  making  believe  that 
losses  remain  on  the  individual  to  whom  they  are  first  shifted, 
the  fault  insurance  system  tends  to  divert  government,  the 
automobile  industry,  the  insurance  industry  and  others  from 
pursuing  more  systematic  approaches  to  highway  safety. 

Its  mythology  notwithstanding,  the  fault  insurance  system 
is  inherently  incapable  of  deterring  unsafe  driving.  Individual, 
last-moment  driver  mistakes — undeterred  by  fear  of  death, 
injury,  imprisonment,  fine  or  loss  of  license — surely  cannot 
be  deterred  by  fear  of  civil  liability  against  which  one  is  in- 
sured.^"   Indeed,  as  a  matter  of  logic,  the  contrary  is  true. 


19.  See  G.  Calabresi,  The  Costs  of  Accidents  (1970). 

20.  In  New  York  State,  where  automobile  liability  insurance  has  been  compul- 
sory since  1957,  it  is  estimated  that  over  99%  of  the  registered  vehicles  have  the 
prescribed  liability  insurance.  Letter  from  N.Y.S.  Mot.  Vehic.  Dept.  to  N.Y.S.  Ins. 
Dept.,  Sept.  29,  1969.  On  the  absurdity  of  insured  civil  liability  as  a  deterrent  to 
unsafe  driving,  see,  e.g.,  R.  Keeton,  Compensation  Systems:  the  Search  for  a 
Viable  Alternative  to  Negligence  Law  43-44  (1969  Supplement  to  Seavey, 
Keeton  and  Keeton's  Cases  and  Materials  on  Torts  (2d  ed.  1964)  and  to 
Keeton's  Basic  Insurance  Law  (I960))  (hereinafter  cited  as  Keeton,  Compen- 
sation Systems);  Calabresi,  The  Decision  for  Accidents:  An  Approach  to  Non- 
fault  Allocation  of  Costs,  78  Harv.  L.  Rev.  713,  719-20  (1965);  Calabresi,  Does 
the  Fault  System  Optimally  Control  Primary  Accident  Costs?,  33  Law  &  Contemp. 
Prob.  429,  441-44  (1968);  James,  An  Evaluation  of  the  Fault  Concept,  32  Tenn. 
L.  Rev.  394,  397  (1964-65);  Kimball,  Automobile  Accident  Compensation  Sys- 
tems— Objectives  and  Perspectives,  1967  U.  III.  L.  For.  370,  373-74.  The  point 
is  elaborated  in  note  96  infra.  Beyond  the  question  whether  last-moment  driver 
mistakes   can   be   deterred,   some   of   the   most   advanced   recent  thinking  about 
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The  careless  driver  is  protected  by  insurance,  while  his  victim 
can  be  left  with  much  of  the  cost  that  originally  fell  upon  him. 
We  confront  the  bizarre  conclusion  that  if  the  fault  insurance 
system  is  a  deterrent  to  anything,  it  is  more  of  a  "deterrent" 
to  becoming  a  victim  than  to  driving  carelessly. 

Some  answers  will  be  ventured  later  as  to  the  relationship 
between  an  automobile  insurance  system  and  systematic  ap- 
proaches to  reducing  and  distributing  the  cost  of  automobile 
accidents. ^^  But  it  is  appropriate  to  note  here  that  the  very 
principles  of  the  fault  insurance  system  lure  us  toward  a  view 
of  traffic  safety  that  is  a  mirage. 

Conclusion 

The  law  of  fault  liability  and  insurance  against  fault  lia- 
biHty,  which  have  drifted  together  to  form  what,  for  con- 
venience, we  have  called  the  "fault  insurance  system,"  began 
with  very  different  purposes. 

Fault  law,  in  theory,  shifts  accident  costs  to  wrongdoers. 
Liability  insurance,  in  theory,  protects  wrongdoers  both  by 

highway  safety  has  moved  away  from  the  "last-moment  driver  mistake"  as  a 
central  safety  concept  at  all,  and  has  concentrated  on  traffic  accidents  as  results 
of  the  way  the  whole  traffic  system  is  set  up,  rather  than  on  individual  acts. 
For  example,  the  senior  staff  member  of  Arthur  D.  Little,  Inc.,  who  has  con- 
tributed to  several  traffic  safety  studies,  has  said: 

"An  accident  occurs  when  the  system  fails  due  to  a  stress  that 
exceeds  the  system's  ability  to  withstand  it.  Safety,  in  short,  is  con- 
cerned with  the  pathology  of  systems. 

"The  particular  pathology  that  leads  to  traffic  accidents  has  re- 
cently begun  to  attract  considerable  public  attention.  There  is  grow- 
ing recognition  of  the  complexity  of  the  traffic  problem  and  its 
many-sided  nature.  It  has  become  widely  appreciated  in  recent 
years  that  automobile  accidents  are  basically  failures  of  a  system 
and  that  it  is  meaningless  to  speak  of  simple  causes  of  vehicle 
accidents." 

Boodman,  Safety  and  Systems  Analysis,  with  Applications  to  Traffic  Safety,  33 
Law  &  CoNTEMP.  Prob.  488,  489  (1968).  See  also  Haddon,  Informal  Comments 
on  Highway  Safety,  in  Traffic  Safety:  Strategies  for  Research  and  Action 
86-97  (1968).  Finally,  even  if  there  were  no  insurance,  fault  law  would  be  a 
most  capricious  "deterrent"  to  bad  driving,  for  it  is  no  part  of  the  theory  of  fault 
law  to  make  damages  proportional  to  the  degree  of  fault. 
21.    See  pp.  71-73,   118-20  infra. 
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defense  and  by  indemnity.  The  two  original  purposes  are  in 
fundamental  conflict.  Liability  insurance  has  stripped  fault 
law  of  its  purpose,  but  society  is  left  to  pay  for  and  endure  all 
the  complexities  of  fault  law  decision-making.^^ 

The  emergence  of  the  third  expectation  about  the  fault 
insurance  system — that  it  compensate  victims — simply  height- 
ens the  tension  among  the  purposes  of  the  fault  insurance 
system. 

Pulled  in  three  different  directions  by  three  compelling, 
powerful  and  conflicting  theories,  the  fault  insurance  system, 
even  in  principle,  is  in  constant  danger  of  being  torn  apart. 

These  being  the  principles,  what  happens  to  this  "system" 
in  practice? 


22.    Two  of  the  many  descriptions  of  this  situation  are  so  apt  as  to  be  worth 
quoting  at  length: 

"But  the  principles  of  negligence  law  were  developed  in  the  days 
before  automobiles  were  invented  and  are  in  basic  conflict  with  the 
essential  principles  of  insurance.  Either  automobile  liability  insur- 
ance or  negligence  law  by  itself  might  be  defended  as  reasonable; 
but  today's  combination  of  the  two  produces  results  which  are  so 
unjust,  so  capricious,  and  so  wasteful  of  both  the  policyholder's  and 
the  accident  victim's  money  that  most  laymen  find  it  hard  to  believe 
the  facts  when  they  are  first  presented." 

Needed:  A   Basic  Reform   of  Automobile  Liability  Insurance:  Part  6,  27  Con- 
sumer Reports  404  (1962). 

"Our  system  is  no  longer  one  of  liability  based  on  fault  in  the  sense 
that  made  it  originally  seem  so  fair  and  gave  it  so  strong  a  moral 
claim.  No  longer  does  it  make  the  wrongdoer  pay  for  the  injuries 
caused  by  his  wrong.  Rather,  it  thrusts  vicarious  atonement  for 
those  wrongs  on  innocent  persons.  And  this  is  true  however  clear 
and  meaningful  our  notion  of  fault  may  be.  Tlie  question  no  longer 
is  in  fact  whether  A  should  pay  for  B's  injury  but  whether  the  cost 
of  that  injury  should  be  distributed  over  the  insured  motoring  public 
or  some  other  large  group." 

James,  An  Evaluation  of  the  Fault  Concept,  supra  note  20,  at  389-99. 
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THE  PRESENT  SYSTEM  IN  PRACTICE 

The  preceding  section  discussed  what  the  fault  insurance 
system  is  supposed  to  do,  and  what  features  are  inherent  in 
the  system  as  a  matter  of  theory.  This  section  examines  how 
the  system  actually  works. 

When  fault  law  developed,  there  were  no  automobile  acci- 
dents. In  1968,  there  were  14.6  million  automobile  accidents 
in  the  United  States.-'^ 

It  is  not  necessary  to  belabor  the  point  that  fault  law,  the 
courts  and  liability  insurance  were  not  designed  to  deal  with 
the  accident-causing  propensity  of  the  modern  automobile.-^ 
Nor  is  it  necessary  to  belabor  the  point  that  the  automobile 
has  placed  heavy  burdens  on  all  three  institutions. 

Under  these  burdens,  the  fault  insurance  system  might  be 
expected  to  display  in  striking  degree  the  defects — such  as 
delay  and  inefficiency — that  inhere  in  the  system  in  theory. 
Nor  would  it  be  surprising  if  additional  defects  emerged  upon 
an  examination  of  the  present  system  in  practice. 

This  section  will  cover  both  personal  injury  liability  insur- 
ance and  property  damage  liability  insurance.  But  our  em- 
phasis will  be  on  personal  injury,  where  the  data  are  more 
complete  and  the  human  needs  are  more  acute.  In  fairness,  we 


23.  See  National  Safety  Council,  Accident  Facts,  supra  note  3,  at  40. 

24.  See,  e.g.,  C.  KULP  &  J.  Hall,  supra  note  11,  at  546-52,  579-82;  A  Plan  for 
Auto  Insurance  Reform,  33  Consumer  Reports  10  (1968).  In  his  Consumer 
Message  to  Congress  in  1968,  President  Johnson  said: 

"Accident  compensation  is  often  unfair:  Some  victims  get  too  much, 
some  get  too  little,  some  get  nothing  at  all.  Lawsuits  have  clogged 
our  courts.  The  average  claim  takes  about  two  and  one-half  years 
just  to  get  to  trial.  This  is  a  national  problem.  It  will  become  even 
more  of  a  problem  as  we  license  more  drivers,  produce  more  auto- 
mobiles' and  build  more  roads.  With  more  than  100  million  drivers 
and  96  million  motor  vehicles  in  the  United  States,  the  insurance 
system  is  severely  strained  today.  .  .  ." 

President's  Special  Message  to  Congress,  The  American  Consumer,  Feb.  6,  1968, 
114  Cong.  Reg.  H.  810  (H.  Doc.  No.  248,  90th  Cong.,  2d  Sess.,  1968). 
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should  acknowledge  at  the  outset  that  some  of  the  practical 
failings  of  the  fault  insurance  system  are  worse  in  personal  in- 
jury than  in  property  damage  cases.  One  of  the  ironies  of  the 
fault  insurance  system  may  be  that  it  does  better  by  damaged 
automobiles  than  by  damaged  people. 

Mindful  of  the  questions  posed  at  the  beginning  of  this 
Report,  we  will  first  take  up  several  characteristics  of  the 
fault  insurance  system  in  practice  which  reveal  how  the  system 
works  in  compensating  victims.  Which  victims  get  paid,  and 
when  and  how  much? 

Then  we  will  take  up  those  characteristics  of  the  system 
that  will  help  us  trace  the  premium  dollar.  Where  does  the 
money  go?  What  does  the  policyholder  get  for  his  money?  For 
whose  benefit  is  the  fault  insurance  system  operated? 

Finally,  we  will  try  to  measure  the  working  system  against 
the  theoretical  one,  and  to  draw  any  available  lessons  as  to 
the  future  prospects  of  the  fault  insurance  system. 

What  are  the  characteristics  of  the  present  system  in  prac- 
tice? 

Uncompensated  Victims 

We  saw  that,  by  its  own  theory,  the  fault  insurance  system 
is  not  supposed  to  pay  benefits  to  everyone  who  suffers  loss 
in  an  automobile  accident. 

The  practice  quite  fives  up  to  the  theory.  One  out  of  every 
four  people  suffering  bodily  injury  in  an  automobile  accident 
in  this  State  receives  nothing  whatsoever  from  the  fault  in- 
surance system.^^ 


25.  Based  on  an  empirical  New  York  City  study  conducted  by  the  Columbia 
University  Project  for  Effective  Justice.  Franklin,  Chanin  &  Mark,  Accidents, 
Money  and  The  Law:  A  Study  of  the  Economics  of  Personal  Injury  Litigation, 
61  CoLUM.  L.  Rev.  1,  34  (1961).  See  also  R.  Hunting  &  G.  Neuwirth,  Who  Sues 
IN  New  York  City?  (1962);  H.  Zeisel,  H.  Kalven  &  B.  Buchholz,  Delay  in 
THE  Court  (1959);  Rosenberg  &  Sovern,  Delay  and  the  Dynamics  of  Personal  In- 
jury Litigation,  59  Colum.  L.  Rev.  1115  (1959).  Studies  of  two  different  sets  of 


359 

The  Present  System  in  Practice  19 

Delay 

Even  where  the  fauh  insurance  system  pays  something,  it 
pays  slowly.  Injured  victims  of  automobile  accidents  face 
average  delays  in  collecting  under  automobile  liability  insur- 
ance that  are  ten  times  as  long  as  the  delays  in  collecting 
under  coUision,  homeowners  or  burglary  insurance  and  forty 
times  as  long  as  delays  under  accident  and  health  insurance.^^ 


Statewide  data  have  indicated  similar  proportions  of  victims  not  receiving  any 
compensation  through  the  fault  insurance  system  in  New  York  State.  One  of  these 
studies  estimated  that  22%  of  victims  got  nothing  from  the  present  system.  F.  Har- 
WAYNE,  Automobile  Basic  Protection  Costs  Evaluated  7  (1968).  As  a  further 
check,  the  Insurance  Department  requested  Mr.  Jeffrey  Lange,  who  as  a  con- 
sulting actuary  had  participated  in  a  1968  survey  of  closed  claim  records  of 
11,000  bodily  injury  accidents,  to  furnish  special  computer  runs  of  the  New  York 
data  included  in  that  study.  See  American  Insurance  Association,  Report  of 
Special  Committee  to  Study  and  Evaluate  the  Keeton-O'Connell  Basic 
Protection  Plan  and  Automobile  Accident  Reparations  (1968)  (hereinafter 
cited  as  A.I. A.  Report).  From  these  data,  Department  actuaries  estimated  that 
about  29%  of  the  New  York  State  victims  received  no  payments  through  the 
fault  insurance  system.  Further  information  with  respect  to  the  New  York  State 
data  is  available  at  the  Insurance  Department.  Some  studies  made  in  other  juris- 
dictions indicate  a  somewhat  larger  proportion  of  uncompensated  victims.  See,  e.g., 
A.  Conard,  J.  Morgan,  R.  Pratt,  C.  Voltz  &  R.  Bombaugh,  Automobile 
Accident  Costs  and  Payments;  Studies  in  the  Economics  of  Injury  Repara- 
tion 147-49  (1964)  (Michigan)  (hereinafter  cited  as  Conard  et  al..  Auto- 
mobile Accident  Costs  and  Payments);  A.  Linden,  Report  of  the  Osgoode 
Hall  Study  on  Compensation  for  Victims  of  Automobile  Accidents,  Chs. 
Ill,  IV  and  IX  (1965)  (Ontario).  All  these  figures  are  for  payments  under  the 
fault  insurance  system  and  do  not  take  into  consideration  payments  from  no- 
fault,  first-party  coverages,  whether  ancillary  to  the  liability  insurance  contract 
{e.g.,  medical  payments  insurance)  or  not  {e.g.,  health  insurance). 

26.  As  part  of  this  study.  Insurance  Department  examiners  conducted  special 
field  reviews  of  insurance  company  files,  obtaining  a  representative  sample  consisting 
of  7,000  paid  insurance  claims  closed  during  September  1969  (of  which  1,000 
were  automobile  bodily  injury  liability  claims).  The  examiners'  findings  were  as 
follows: 

Interval  Between  Claim  and  Payment  for  Selected  Lines  of  Insurance 


Interval    Between 
Claim    and    Payment 

Auto 

Bodily 

Injury 

Liability 

Auto 
Physical 
Damage 

Home- 
owners 

Burglary 

Individual 
Accident 
and  Health 

2  months  or  less 

23% 

79% 

92% 

64% 

98% 

6  months  or  less 

49 

98 

99 

97 

99 

1  year  or  less 

71 

99 

99 

99 

100 

2  years  or  less 

83 

100 

100 

99 

3  years  or  less 

88 

— 

— 

100 

— 

Average  period 
(months) 

15.8 

1.5 

1.6 

1.9 

0.4 
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The  average  delay  in  paying  automobile  personal  injury 
liability  claims  in  this  State  is  well  over  a  year.-'  A  typical 
large  claim  waits  longer  than  a  typical  small  claim.-''  While 
waiting,  the  victim  usually  gets  nothing  from  the  fault  in- 
surance system.-' 


These  findings  are  more  than  confirmed  by  preliminary  data  from  the  New  York 
State  portion  of  the  closed  claim  survey  being  conducted  by  the  U.S.  Department 
of  Transportation  (D.O.T.)  as  part  of  its  ongoing  Automobile  Insurance  and  Com- 
pensation Study.  The  New  York  portion  of  the  D.O.T.  survey  covered  4,000 
automobile  bodily  injury  liability  claims  in  this  State  and  its  preliminary  results, 
which  were  generously  provided  to  us  by  D.O.T.,  show  even  longer  delays  than 
our  examiners  found — only  61 9o  of  the  claims  paid  within  one  year  and  74% 
within  two  years.  Sec  D.O.T.  Closed  Claim  Survey — New  York  portion,  Table 
131  (details  in  note  28  infra).  See  also  Conard  et  al.,  Automobilh  Accident 
Costs  and  Payments,  supra  note  25,  at  221-22,  242-45;  Franklin,  Chanin  & 
Mark,  supra  note  25,  at  63-66;  Rosenberg  &  Sovern,  supra  note  25,  at  85-89,  94, 
116-20, 

27.  As  noted  in  note  26  supra,  the  average  delay  for  automobile  bodily 
injury  liability  claims  in  New  York  is  15.8  months. 

28.  Preliminary  New  York  data  from  the  D.O.T.  Closed  Claim  Survey,  supra 
note  26,  show,  as  follows,  how  the  larger  claims  face  the  longer  delays: 

Interval  Between  Claim  and  Payment  By  Size  of  Payment 

Interval  Between 
Claim  and  Payment  Under  $200    $201-$1,000 

2  months  or  less  637r  16% 

1  year  or  less  89  61 

2  years  or  less  92  74 

2  2/3  years  or  less  94  80 

Source:   Derived  from  D.O.T.  Closed  Claim  Survey  —  N.  Y.  portion.  Table   131. 

The  New  York  Insurance  Department  examiners'  survey,  supra  note  26,  made 
similar  findings  —  the  17%  of  claims  unpaid  after  two  years  represent  45%  of 
the  total  dollar  loss.  See  also  Conard  et  al.,  Automobile  Accident  Costs  and 
Payments,  .mpra  note  25,  at  222-23;  Franklin,  Chanin  &  Mark,  supra  note  25,  at 
65.  See  generally  4  N.Y.  Temp.  Comm.  on  the  Courts,  N.Y.  Legis.  Doc.  No.  6 
(c),  at  9   (1957);  Corstvet,   The  Uncompensated  Accident  and  Its  Consequences, 

3  Law  &  Contlmp.  Prob.  466.  468  (1936);  Hofstadter  &  F'esner,  A  National 
Compensation  Plan  for  Automobile  Accident  Cases,  22  Record  of  N.Y.C.B.A. 
615,  618  (1967);  Rosenberg  &  Sovern,  supra  note  25,  at  1115.  1121-24.  See  note 
31  infra  for  findings  based  on  independent  data  in  Insurance  Department  records. 

29.  Professor  Maurice  Rosenberg,  former  Director  of  The  Columbia  Uni- 
versity Project  for  Efi'ective  Justice,  has  said: 

"They  [the  empirical  studies]  find  .  .  .  that  the  more  seriously  in- 
jured victims  feel  the  pinch  of  delay  and  feel  the  weight  of  the 
fault  system  in  general  very,  very  heavily,  that  is,  that  they  are 
very  often  left  as  economic  derelicts,  they  suffer  a  great  amount  of 
privation  and  their  economic  lives  are  destroyed  by  this  system." 


All 

$l,001-$5,000 

Over  $5,000 

Claims 

4% 

2% 

24% 

41 

19 

61 

61 

41 

74 

70 

52 

80 
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The  delays  are  long  both  in  and  out  of  court.  The  cases 
that  go  to  trial,  which  involve  the  largest  claims  of  all,  en- 
counter truly  incredible  delays — between  four  and  five  years 
in  the  largest  counties  in  this  State.  But  even  for  claims  that 
do  not  go  to  trial,  the  fault  insurance  system  takes  a  long 
time  to  pay.""  And  the  delays  are  getting  worse,  not  better.'^ 


Meeting    of    New    York    Governor's    Committee    on    Compensating    Victims    of 
Automobile  Accidents,  Transcript,  82,  84  (Feb.  29,  1968).  See  also  R.  Keeton  &  J. 
O'CoNNELL,  Basic  Protection  for  the  Traffic  Victim:  A  Blueprint  for  Rl- 
FORMiNG   Automobile   Insurance    1-2    (1965)    (hereinafter  cited   as   Keeton  & 
O'CoNNELL,  Basic   Protection).  The  Michigan  empirical  study  concluded: 
"The  length  of  time  from  injury  to  settlement  is  very  important  to 
injury  victims.  During  that  time  there  is  likely  to  be  hesitation  to 
obtain  the  fullest  desirable  medical  treatment,  for  fear  of  the  burden 
of  paying  for  it.  If  the  victim  is  a  wage  earner,  the  family  may  well 
go  on  reduced  rations,  and  even  become  a  'relief  case'  while  await- 
ing the  settlement." 
Conard   et  al.,   Automobile   Accident  Costs  and  Payments,  supra  note   25, 
at  221.  Many  insurance  companies  have  acknowledged  the  problem  of  delay,  and 
have   experimented   with    various    ways   of   hastening   payment.    See,    e.g..   Auto- 
mobile Insurance:  An  E.xperiment  in  Reform,   a  speech   by   Paul  Wise,   General 
Manager  of  American   Mutual  Insurance  Alliance,  before  the  Mutual  Insurance 
Technical  Conference,   Nov.    13,    1967.   Since   advance  payment  programs  within 
the  fault  insurance  system  virtually  must  be  limited  to  cases  of  clear  liability  or 
cases  where  the  victim  waives  his  right  to  sue,  or  both,  their  ability  to  ease  the 
overall  problem  of  delay  is  very  limited. 

30.  For  delay  on  claims  that  go  to  trial,  see  Institute  of  Judicial  Admin- 
istration, Calendar  Statiis  Study —  1969,  State  Trial  Courts  of  General 
Jurisdiction,  Personal  Injury  Jury  Cases  vi-vii  (1969).  Data  for  cases  that  go 
to  trial  are  based  on  time  interval  between  service  of  answer  and  trial  for  personal 
injury  jury  cases.  See  also  Keeton  &  O'Connell,  Basic  Protection,  supra  note 
29,  at  14-15.  The  D.O.T.  Closed  Claim  Survey  {see  note  26  supra).  New  York 
portion.  Tables  137-45,  indicates  that  even  after  2  years  and  8  months  from  date 
of  claim,  only  19%  of  the  cases  that  went  to  trial  were  resolved  (by  veidict  or 
settlement). 

'Today  the  law's  delays  in  civil  suits  are  intolerable.  An  unrelenting 
flow  of  automobile  accident  personal  injury  cases  has  inundated  our 
trial  courts.  Cases  are  delayed  a  year,  two  years  or  more  in  reaching 
trial,  and  the  delays  are  often  longest  when  the  need  for  prompt 
relief  is  most  imperative.  The  more  severe  and  disabling  a  claim- 
ant's injuries  are,  the  longer  he  has  to  wait  for  reparation." 

The  American  Assembly  —  the  Courts,  the  Public  and  the  Law  Explosion, 

Report  of  the  Twenty-Seventh  American  Assembly  6  (1965). 

Even  for  claims  that  do  not  go  to  trial,  the  D.O.T.  Closed  Claim  Survey  (see 

note  26  supra)   New  York  portion.  Tables   137-45.  indicates  that  36%   were  still 

unpaid  after  one  year  and  23%  were  unpaid  after  two  years. 

31.  From  data  in  N.Y.S.  Ins.  Dept.,  1968  Loss  and  Expense  Ratios  118, 
Insurance    Department    statisticians    have   derived   the   proportion   of   total    auto- 
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It  would  appear  that  automobile  litigation  is  the  major 
cause  of  court  congestion,  but  the  easy  converse — that  court 
congestion  is  the  major  cause  of  delay  in  automobile  liability 
payments — may  not  be  true  at  all.  The  reasons  for  delay  arc 
probably  deeper.  The  fault  insurance  system  inxolves  abstract 
rules,  indefinite  measures  of  damages  and  antagonistic  claims 
situations.  By  whatever  mixture  of  judicial  decisions  and 
negotiated  settlements  such  a  system  disposes  of  claims,  large 
delays  would  seem  to  be  unavoidable. 


32 


Unpredictability 

The  fault  insurance  system  operates  through  thousands  of 
legal  and  extra-legal  forums  that  apply  its  rules  unevenly  and 
unpredictably. 

Because  the  legal  rules  of  fault  were  laid  down  by  appellate 
courts,  it  is  easy  to  imagine  the  system  is  directed  by  those 


mobile  bodily  injury  liability  losses  which  remain  impaid  after  periods  of  two  to 
five  years  from  date  of  accident.  The  proportion  is  going  up,  as  follows: 

Ratio  of  Losses  Outstanding  to  Losses  Incurred 

After 
3  years 

.27 
.28 
.29 
.30 
.31 
.32 
.34 

32.  On  the  basis  of  an  examination  of  claim  files  and  field  interviews  with 
adjusters,  attorneys  and  claimants.  Professor  H.  Laurence  Ross  of  the  University 
of  Denver  concluded: 

"Although  delay  may  be  used  as  a  negotiation  tool,  much  of  the 

delay  actually  experienced  in   handling  automobile  liability  claims 

would  seem  to  be  inherent  in  the  nature  of  good-faith  negotiation 

under  the   law  of  negligence.  The  fact  that  tried  cases  take  little 

longer  to  terminate  than  do  all  sued  cases  suggests  that  it  is  not 

so   much   congestion    in   the   courts   that   accounts   for  delay,   as  it 

is    the    time-consuming    procedures    involved    in    investigation    and 

negotiation." 

H.  Ross,  Sfttifd  Out  of  Court:  A  Sociological  Study  of  Insurance  Claims 

Adjustment  Ch.   5   (galley  proof  of  book  to  be  published  in   1970  by  Aldine 

Publishing  Company,  Chicago,  as  part  of  the  Law  in  Action  series). 


Policy   Year 

After 
2  years 

1959 

.41 

1960 

.42 

1961 

.44 

1962 

.44 

1963 

.46 

1964 

.45 

1965 

.47 

1966 

.47 

After 

Afte) 

4  years 

5  real 

.17 

.10 

.18 

.10 

.19 

.12 

.19 

.12 

.21 

.13 

.23 

363 


The  Present  System  in  Practice  23 

courts.  But  it  is  not.  Only  about  1%  of  automobile  liability 
claims  are  decided  by  a  court,  and  very  few  of  these  get  to 
the  appellate  courts.^' 

The  litigated  cases  come  up  under  circumstances  which 
hardly  permit  accurate  and  uniform  findings,  and  whose  gen- 
eral surreality  has  been  commented  upon  by  many  authori 
ties.''' 

The  other  99%  of  the  claims  are  settled  in  a  proliferation 
of  forums  outside  the  judiciary — typically  in  unrecorded,  pri- 
vate sessions  between  a  claimant  or  his  attorney  and  an  in- 
surance adjuster.   The  expense  and  delay  of  court  trials  make 


33.  Figures  are  for  bodily  injury  liability  cases.  A  New  York  City  study 
found  1.3%  of  such  claims  going  to  verdict.  Rosenberg  &  Sovern,  supra  note  25, 
at  1115.  A  Michigan  study  found  0.4%.  Conard  et  ai,  Automobile  Accident 
Costs  and  Payments,  supra  note  25,  at  155. 

34.  Dean  William  Prosser  of  the  University  of  California's  Hastings  College 
of  Law,  a  leading  American  scholar  of  tort  law,  has  commented  on  the  trial  of 
automobile  negligence  cases,  as  follows: 

"The   process  by  which  the  question  of  legal  fault,  and  hence  of 
liability  [in  automobile  accident  cases]  is  determined  in  our  courts  is 
a  cumbersome,  time-consuming,  expensive,  and  almost  ridiculously 
inaccurate  one.   The  evidence  given  in  personal  injury  cases  usually 
consists    of    highly    contradictory    statements    from    the    two    sides, 
estimating    such    factors    as    time,    speed,    distance    and    visibility, 
offered  months  after  the  event  by  witnesses  who  were  never  very 
sure  just  what  happened  when  they  saw  it,  and  whose  faulty  mem- 
ories are  undermined  by  lapse  of  time,  by  bias,  by  conversations 
with   others  and   by   the   subtle   influence  of  counsel.    Upon   such 
evidence,  a  jury  of  twelve  inexperienced  citizens,  called  away  from 
their  other  business  if  they  have  any,  are  invited  to  retire  and  make 
the  best  guess  they  can  as  to  whether  the  defendant,  the  plaintiff, 
or  both   were   'negligent',   which  is   itself  a  wobbly   and   uncertain 
standard    based    upon   the    supposed    mental    processes   of   a   hypo- 
thetical and  non-existent  reasonable  man.    European  lawyers  view 
the  whole  thing  with  utter  amazement;  and  the  extent  to  which  it 
has  damaged  the  courts  and  the  legal  profession  by  bringing  the 
law    and    its    administration    into    public    disrepute    can    only    be 
guessed." 
W.    Prosser,    supra    note    8,    at    580.    See    also    L.    Green,    supra    note    9,    at 
66-68;   Keeton,   Compensation   Systems,   supra   note   20,   at   42;   L.   Norman, 
Road    Traffic    Accidents    —    Epidemiology,    Control    and    Prevention    51 
(World    Health    Organization    Public    Health    Papers    No.     12,    1962);    Nixon, 
Changing    Rules    of    Liability    in    Automobile    Accident    Litigation,    3    Law    & 
CoNTEMP.    Prob.    476.    477    (1936);    Moynihan,    Next:  A    New   Auto   Insurance 
Policy,  N.  Y.  Times,  Aug.  27,    1967,  §6   (Magazine),  at  76-78;  Rokes,  Memory 
Taints  Witness  Credibility,  Trial,  Aug.-Sept.  1969,  at  46. 
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the  judiciary,  in  practice,  a  remote  forum,  and  it  is  unlikely 
that  the  law  of  the  appellate  courts  is  a  forceful  or  precise 
guide  to  what  goes  on  in  the  adjuster's  office. ''' 

The  essential  fact  is  that  the  adjustment  of  claims  is  not  a 
decision-making  process,  where  a  disinterested  third  party, 
with  power  to  impose  its  decisions  on  the  other  two,  finds  the 
facts,  interprets  the  law  and  thereupon  decides  who  is  right 
and  how  much  is  owed.  Rather  it  is  a  bargaining  process  in 
which  each  of  two  antagonists  tries  to  get  an  advantageous 
agreement  out  of  the  other. 

The  standards  of  liability  and  of  measurement  of  damage 
are  so  abstract  as  to  give  wide  latitude  to  this  bargaining 
process  in  any  given  case.  While  the  facts  and  the  law  are 
not  without  relevance  to  the  bargaining,  it  would  be  naive  to 
suppose  that  they  are  the  only,  or  even  the  strongest,  in- 
fluences. 

Thus,  under  the  fault  insurance  system,  determinations  are 
made  either  by  an  overburdened  judiciary  on  stale  facts  or 
else  by  insurance  adjusters  in  a  bargaining  process.  Part  lot- 
tery and  part  bazaar,  the  fault  insurance  system  is  unreliable 
and  unpredictable.'^" 


35.  "The  net  result  is  th;it  the  fact  and  the  amount  of  any  recovery  are 
likely  to  turn  on  factors  that  have  little  to  do  with  the  theoretical 
merit  of  the  case  and  are  inversely  proportioned  to  the  need  of  the 
victim." 

James,  History  of  the  Law  Governing  Recovery  in  Automobile  Accident  Cases, 
supra  note  10,  at  321,  324-25.  "The  fine  weighing  of  evidence  concerning  negli- 
gence envisaged  by  the  formal  law  does  not  in  fact  take  place."  H.  Ross,  supra 
note  32,  Ch.  1. 

36.  "The  cost  of  such  [automobile]  insurance  steadily  rises  and  yet  there 
is  no  certainty  that  an  injured  individual  can  collect  if  he  is  involved 
in  an  accident.  ...  A  much  simpler  system  is  needed,  providing  for 
universal  coverage  .  .  .  without  extensive  and  time-consuming  liti- 
gation." 

N.  Y.  Times  Editorial,  Feb.  15,  1968,  at  42,  col.  1. 

"The  shortcomings  of  our  bodily  injury  liability  system  are  par- 
ticularly conspicuous  when  contrasted  with  other  kinds  of  insurance 
written  by  the  same  companies  or  their  affiliates.  When  you  die, 
your  life  insurance  company  does  not  refuse  to  pay  your  widow 
on   the  ground   that   you  contributed  to  the  unfortunate  result  by 
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Malapportionment  of  Benefits 

Even  where  and  when  it  pays,  the  fault  insurance  system 
distributes  the  available  money  with  no  discernible  regard  for 
priorities,  let  alone  intelligent  or  humane  priorities. 

The  law  of  fault  was,  as  we  have  seen,  first  the  law  of  de- 
termining whether  one  person  should  be  held  financially  re- 
sponsible for  damage  to  someone  else."  If  the  claimant  or 
plaintiff  could  prove  that  the  damage  was  due  to  the  defend- 
ant's negligence,  and  his  alone,  then  the  law  required  the  de- 
fendant to  pay  the  plaintiff. 

The  next  question  was  how  much  was  to  be  paid.  Surely 
the  plaintiff's  economic  loss.^^  But  why  not  something  more? 
When  the  question  first  came  up,  and  when  it  was  resolved 
in  a  way  that  has  endured  from  that  day  to  our  own,  there 

smoking  too  many  cigarettes  or  eating  too  much.  When  your  house 
burns  down,  your  insurance  company  does  not  refuse  to  pay  on  the 
ground  that  you  should  have  had  your  roof  reshingled  with  fire- 
resistant  materials.  When  you  are  hospitalized  for  a  broken  leg, 
your  health  insurance  company  will  not  refuse  payment  on  the 
ground  that  if  you  had  replaced  that  burned-out  bulb  over  your 
staircase,  you  wouldn't  have  fallen  down  the  stairs.  Yet,  defenses 
parallel  to  these  are  the  common  grist  of  automobile  liability 
cases." 

Needed:  A  Basic  Reform  of  Auto  Liability  Insurance:  Part  6,  27  Consumer  Re- 
ports, supra  note  22,  at  406. 

"Much  of  the  bitterness  toward   automobile   insurance  companies, 
and  the  rates  they  charge,  can  be  traced  to  the  underlying  impera- 
tives   of    our    common    law    tradition    of    liability   based   on   fault. 
A  system  is  not  reliable  which  does  not  compensate  you  adequately 
and  promptly  when  you  find  yourself  compelled  to  make  use  of  it." 
Testimony  of  Pennsylvania  Insurance  Commissioner  David  Maxwell,  in  Hearings 
on  S.  Res.  233  Before  the  Subcomm.  on  Antitrust  and  Monopoly  of  the  Senate 
Comm.  on  the  Judiciary,  90th  Cong.  2d  Sess.  714-18  (1968). 

37.  See  pp.  7-9  supra. 

38.  The  term  "economic  loss,"  as  used  in  this  Report,  includes  past  and 
future  dollar  losses  resulting  from  (a)  bodily  injury,  including  hospital,  surgical 
and  medical  expense,  loss  of  income  and  miscellaneous  out-of-pocket  expenses; 
and  (b)  damage  to  automobiles  and  other  property.  The  only  exception  to  this 
use  of  the  term  "economic  loss"  is  in  the  ensuing  discussions  of  the  economic 
loss  data  in  the  D.O.T.  Closed  Claim  Survey,  where  "economic  loss"  was  defined 
to  mean  only  past,  or  pre-settlement,  losses.   See  note  41  infra. 
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were  few  accidents  and  no  insurance  or  other  socio-economic 
considerations  before  the  court — just  two  individuals,  one  al- 
ready adjudged  guilty  and  the  other  hurt  and  adjudged  inno- 
cent. In  those  unambiguous  circumstances,  why  indeed  should 
not  the  court  award  the  plaintiff  something  extra  for  enduring 
pain  or  disfigurement  or  inconvenience  or  loss  of  dignity,  or 
to  cover  his  legal  fees,  or  just  to  teach  the  defendant  a  lesson? 
This  excess  of  the  award  over  the  claimant's  economic  loss 
is  called  "general  damages"  or  "pain  and  suffering. "^^ 

The  old  decision  was  not  wrong  when  made,  but  in  practice 
the  contemporary  fault  insurance  system  has  made  it  over  into 
something  else.  The  practical  results  today  are  almost  the 
reverse  of  what  either  the  history  of  the  law  or  sensible  priori- 
ties would  lead  us  to  expect. 

The  award  for  "pain  and  suffering"  is  no  longer  ancillary 
to  the  award  for  economic  loss.  Quite  the  contrary.  In  the 
typical  case  today  the  award  for  "pain  and  suffering"  is  larger 
than  the  award  for  economic  loss.'*" 

Nor  is  this  strange  fact  traceable  to  the  big  case  of  terrible 
injury.    Quite  the  contrary.    It  is  the  small  case,  the  minor 


39.  See  2  F.  Harper  &  F.  James,  supra  note  8,  §25.10;  C.  McCormick, 
Damages  §88  (1935).  It  is  suggestive  that  "pain  and  suffering",  as  an  object  of 
compensation,  is  confined  to  legal  liability  situations.  The  human  misfortunes 
covered  by  such  first-party  insurances  as  fire  insurance  and  health  insurance  can 
involve  as  much  pain  and  suffering,  in  the  real  physical  or  psychological  sense, 
as  can  an  automobile  accident.  Yet  those  insurances  pay  economic  loss  only  with 
no  override  for  "pain  and  suff"ering",  and  there  does  not  appear  to  be  any  demand 
for  such  an  override  in  those  first-party  insurances. 

40.  The  amount  paid  for  non-economic  loss  {i.e.,  "pain  and  suffering")  under 
the  fault  insurance  system  averages  nearly  one  and  a  half  times  the  amount  paid 
for  economic  loss.  A. I. A.  Report,  .supra  note  25,  at  16.  This  ratio  of  non- 
economic  loss  payments  to  economic  loss  payments  is  confirmed  by  the  experience 
of  the  nation's  largest  automobile  insurance  company: 

"In  State  Farm's  experience,  a  60/40  rule  of  thumb  closely  approxi- 
mates our  actual  settlement  costs;  that  is,  we  pay  $60  for  general 
or   psychic   loss   for  every   $40   in   actual   medical,   wage   loss   and 
other  out-of-pocket  expenses." 
Testimony  of  Thomas  C.  Morrill,  Vice  President,  State  Farm  Mi:tual  Automobile 
Insurance   Company,    Before   the   Antitrust   and    Monopoly  Subcommittee  of  the 
Senate  Committee  on  the  Judiciary,  at  33  (Dec.  9,  1969). 
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injury,  that  receives  proportionately  the  largest  award  for 
"pain  and  suffering.'"*^ 

For  example,  a  leading  empirical  study  revealed  that  of 
accident  victims  with  small  economic  losses,  one-third  were 
significantly  overpaid,  receiving  through  the  fault  insurance 
system  at  least  U/^  times  their  economic  loss.  But  only  18 
percent  of  them  were  underpaid,  receiving  less  than  three- 
fourths  of  their  economic  loss.^^ 

By  contrast,  the  same  study  found  that  of  the  victims  with 
the  largest  economic  losses,  none  was  overpaid  and  all  were 
underpaid.  Not  one  received  so  much  as  three-fourths  of  his 
economic  loss,  and  71  percent  of  them  received  less  than  one- 
quarter  of  their  economic  loss  through  the  fault  insurance 
system."''^ 


41.  The  D.O.T.  Closed  Claim  Survey,  supra  note  26,  indicated  that  (a)  where 
economic  loss  was  $200  or  less,  the  claimant  was  paid  more  than  twice  his  eco- 
nomic loss  (i.e.,  non-economic  payments  exceeded  payments  for  economic  loss)  in 
77 Vc  of  the  cases,  and  (b)  where  economic  loss  was  between  $201  and  $1,000, 
the  claimant  was  paid  more  than  twice  his  economic  loss  in  55%  of  the  cases. 
Derived  from  D.O.T.  Closed  Claim  Survey  (see  note  26  supra)  New  York  por- 
tion. Table  78.  See  note  38  supra  for  the  definition  of  "economic  loss"  used 
in  the  D.O.T.  Closed  Claim  Survey.  See  also  Conard  et  ai,  Automobile 
Accident  Costs  and  Payments,  supra  note  25,  at  178-79;  Keeton  &  O'Connell, 
Basic  Protection,  supra  note  29,  at  36-37;  A.  Linden,  Osgoode  Hall  Study, 
supra  note  25,  at  Table  H-l;  Morris  &  Paul,  The  Financial  Impact  of  Automobile 
Accidents,  110  U.  Pa.  L.  Rev.  13  (1962);  Meeting  of  New  York  Governor's  Com- 
mittee on  Compensating  Victims  of  Automobile  Accidents,  Transcript,  143-46 
(Apr.  16,  1968).  Different  studies  choose  different  dollar  amounts  as  the  border- 
line between  "small"  and  "large"  claims.  The  Conard  study,  whose  figures  are 
shown  in  the  text  accompanying  notes  42  apd  43  infra,  used  $1,000  as  the  upper 
limit  on  "small"  claims. 

42.  Conard  et  al.,  Automobile  Accident  Costs  and  Payments,  supra  note 
25,  at  197. 

43.  Id.  The  American  Bar  Association  study  of  the  automobile  reparations  sys- 
tem confirmed  this  finding.  "The  worse  the  case,  in  terms  of  loss,  the  greater  the 
statistical  chance  of  receiving  inadequate  reparation."  American  Bar  Association, 
Report  of  the  Special  Committee  on  Automobile  Accident  Reparations 
104  (1969)  (hereinafter  cited  as  A.B.A.  Report).  Even  if  payments  from  sources 
outside  the  fault  insurance  system  are  added  onto  the  automobile  insurance 
benefits,  the  victim  with  the  most  serious  loss  still  receives  less  than  his  full 
economic  loss  and  the  overcompensation  of  the  small  case  is,  obviously,  even 
greater  than  under  the  fault  insurance  system  alone.  Conard  et  al.,  Automobile 
Accident  Costs  and  Payments,  supra  note  25,  at  4-7,  196-99,  250-52. 
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What  does  all  this  mean  in  human  terms?  It  means  that  the 
fault  insurance  system  overcompensates  the  slightly  injured 
and  undercompensates  the  seriously  injured." 

The  reason  is  not  far  to  seek.  Under  the  fault  insurance 
system — where  highly  abstract  rules  of  liability  and  valuation 
are  applied,  case  by  case,  to  fleeting  fact  situations  —  every 
claim  has  a  value  just  by  virtue  of  its  existence.  It  involves 
the  certainty  of  administrative  costs  and  uncertainty  as  to  the 
eventual  award.  In  bargaining  over  negligence  claims,  it  is 
worth  something  to  the  insurer  to  get  rid  of  the  claim  and 
worth  something  to  the  claimant  to  be  sure  of  getting  paid. 

In  the  typical  small  case,  this  certainty — closing  the  claim 
— is  worth  more  to  the  insurance  company  than  it  is  to  the 
claimant.  So  small  claims  are  overpaid,  the  excess  over  eco- 
nomic loss  being  called  "general  damages"  or  "pain  and 
suffering."^"  But  in  the  large  case,  the  certainty  is  usually 


44.  This  cruel  imbalance  has  been  documented  again  and  again.  Sec,  e.g..  1 
British  Columbia,  Royal  Commission  on  Automobile  Insurance,  Report 
of  THE  Commissioners  404  (1968);  Conard  ei  al.,  Automobile  Accident 
Costs  and  Payments,  supra  note  25,  at  192-99;  Keeton  &  O'Connell,  Basic 
Protection,  supra  note  29,  at  2;  James  &  Law,  Compensation  for  Auto  Accident 
Victims:  A  Story  of  Too  Little  and  Too  Late,  26  Conn.  B.  J.  70,  79-80  (1952); 
Morris  &  Paul,  supra  note  41,  at  913,  918-19;  National  Ass'n  of  Insurance 
Commissioners,  Automobile  Insurance  Study  Background  Memorandum  in 
Report  of  the  Special  Committee  on  Automobile  Insurance  Problems  106 
(1969)  (hereinafter  cited  as  N.A.I.C.  Report).  In  New  York  State,  the  imbalance 
in  compensation  has  been  a  matter  of  record  for  decades.  See  Columbia  Univ. 
Council  for  Research  in  the  Social  Sciences,  Report  by  the  Committee  to 
Study  Compensation  for  Automobm,e  Accidents  63  (1932). 

45.  "There  is  growing  evidence  that  many  automobile  injury  claims, 
particularly  the  small  claims,  are  settled  on  quite  generous  terms. 
Because  it  often  is  cheaper  to  overpay  a  small  claim  than  defend  it 
in  court,  the  general  damages  paid  in  small  cases  tend  to  run  pro- 
portionately much  higher  than  the  general  damages  paid  in  the 
larger,  more  serious  cases." 

American  Mutual  Insurance  Alliance,  Statement  on  Automobile  Accident 
Law  and  Automobile  Insurance  10  (Nov.  21,  1969). 

"Small  claims  tend  to  be  overpaid  to  avoid  the  time  and  expense  of 
defending    'nuisance'    claims.    To    the    extent    payments    are   overly 
generous,   the   premiums  charged  to   all   policyholders  must  be  in- 
creased." 
N.A.I.C.  Report,  supra  note  44,  at  100. 
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worth  more  to  the  claimant  than  to  the  insurance  company. 
So  large  claims  are  underpaid/"  The  seriously  injured  receive 
a  sort  of  negative  "pain  and  suffering." 

All  this  is  not  to  say  that  pain  is  not  real,  or  that  money  is 
of  no  use  as  a  balm.  But  it  does  make  clear  that  in  the  typical 
case  under  today's  fault  insurance  system,  "pain  and  suffering" 
is  a  misnomer  and  an  expensive  one.^^ 


"The  principal  pressure  on  the  adjuster  from  his  supervisor  is  to 
close  cases  promptly.  There  is,  of  course,  pressure  to  close  them 
cheaply,  but  it  is  not  in  practice  as  insistent  and  is  easier  to  resist 
by  depicting  troublesome  cases  as  worthy  cases.  Adjusters  quickly 
learn  that  claims  are  extinguished  most  easily  by  paying  them. 
Unclosed  files  form  visible  accumulations  and  generate  complaints 
to  managers  and  supervisors,  whereas  closed  files  trouble  no  one. 
Thus,  there  is  strong  pressure  originating  within  the  company  to 
offer  payment  whenever  a  claims  man  is  faced  with  a  firm  demand 
from  a  claimant." 

H.  Ross,  supra  note  32,  Ch.   1.  See  also  testimony  of  Thomas  C.  Morrill,  supra 

note  40,  at  33. 

46.  "Large  claims  are  often  strenuously  resisted  resulting  in  no  payment 
or  in  compromise  settlements." 

N.A.I.C.  Report,  supra  note  44,  at  100. 

"Those  who  have  suffered  injuries  in  automobiles  know  that  prompt 
payment  of  compensation  is  rare,  and  that  the  gap  between  loss  and 
compensation   is  vast.   .   .   .  The  long  delays,  characteristic  of  this 
system,  produce  a  cruel  injustice  that  strikes  harder  as  injuries  are 
more   severe.   A   hard   bargaining  insurance   company  can  buy  the 
claim  of  such  a  person  with  a  penurious  settlement  offer  that  capital- 
izes on  his  pressing  needs  in  face  of  a  long  wait  for  trial." 
Communications  Workers  of  America,   Executive  Board  Statement  —  In- 
surance  OR  Assurance?  in  Hearings  on  S.  J.  Res.   129  Before  the  Consumer 
Subcomm.   of   the  Senate   Commerce   Comm.,   90th  Cong.,   2d  Sess.,  ser.   90-60, 
at    180-81    (1968)    (Appendix).   For  a  discussion  of  organizational  reasons  why 
insurance    company    adjusters    tend   to    resist    large    claims,    see   H.    Ross,   supra 
note  32,  Ch.  5. 

In  this  discussion,  we  do  not  mean  to  imply  that  the  dollar  limits  in  automobile 
liability  insurance  policies  have  no  role  in  the  undercompensation  of  victims  with 
large  losses,  but  the  evidence  indicates  that  their  role  is  not  a  major  one  and  that 
even  removing  the  limits  entirely  would  not  remedy  the  undercompensation  of 
such  victims. 

47.  "[Tjhe  measurement  of  pain,  suffering  and  inconvenience  is 
thoroughly  routinized  in  the  ordinary  claim.  The  adjuster  generally 
pays  little  attention  to  the  claimant's  privately  experienced  dis- 
comforts and  agonies;  I  do  not  recall  ever  having  read  recitals  of 
these  matters  in  the  statements,  which  are  the  key  documents  in 
the  settlement  process  and  in  which  all  matters  considered  relevant 
to   the   disposition   of   a   claim   are    recorded.   The   calculation   of 
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Lack  of  Coordination  of  Benefits 

Where  and  when  and  however  much  or  little  the  fault  in- 
surance system  pays,  its  benefits  are  not  coordinated  with 
those  from  other  sources. 

An  accident  victim  often  is  entitled  to  payments  from  such 
sources  as  health  insurance  and  income  continuation  plans. 
Today  91  percent  of  the  workers  in  this  State  are  covered  by 
health  insurance,  and  most  are  covered  by  income  continua- 
tion plans  as  well.*^ 

These  and  other  sources  pay  significant  benefits  to  traffic 
victims.'*"  But  under  the  "collateral  source  rule"  of  the  fault 


general  damages  is  for  the  most  part  a  matter  of  multiplying  the 
medical  bills  by  a  tacitly  but  generally  accepted  arbitrary  constant." 

H.  Ross,  supra  note  32,  Ch.  5. 

"[Pain  and  suffering  recovery]  involves  the  luxury  of  permitting 
highly  speculative  nonpecuniary  damages  when  other  victims  may 
be  only  partially  or  not  at  all  compensated  for  their  economic 
losses." 

N.A.I.C.  Report,  supra  note  44,  at  104-05.  For  general  criticism  of  the  common 
law  system  of  damage  awards  for  "pain  and  suffering",  see  Jaffe,  Damages  for 
Personal  Injury:  The  Impact  of  Insurance,  118  Law  &  Contemp.  Prob.  219 
(1953);  Plant.  Damages  for  Pain  and  Suffering,  19  Ohio  St.  L.  J.  200,  210-11 
(1958).  For  "pain  and  suffering"  as  designed  to  pay  the  plaintiff's  legal  ex- 
penses, see  Morris,  Liability  for  Pain  and  Suffering,  59  Colum.  L.  Rev.  476, 
477  (1959).  For  "pain  and  suffering"  as  an  arbitrary  and  varying  multiple  of 
economic  loss,  whence  the  lawyers'  talk  of  "x  times  specials,"  see  Zelermyer, 
Damages  for  Pain  and  Suffering,  6  Syr.  L.  Rev.  27  (1954).  But  see  W.  Blum 
&  H.  Kalvln,  Public  Law  Perspectives  on  a  Private  Law  Problem:  Auto 
Compensation  Plans  34-36  (1965).  For  a  criticism  of  "pain  and  suffering" 
damages  as  economic  resource  misallocations,  see  G.  Calabresi,  supra  note  19, 
at  215-25. 

48.  New  York  State's  employed  labor  force  was  6,297,000  in  1967,  of  whom 
5,705,000  or  9\V<  were  covered  by  some  form  of  health  insurance.  Letter  from 
N.Y.S.  Labor  Dept.  to  N.Y.S.  Ins.  Dept.,  Jan.  5,  1970.  Most  New  York  State  em- 
ployees (except  government  employees,  farm  laborers,  non-profit  professionals  and 
railroad  and  maritime  workers,  among  others)  are  covered  by  statutory  disability 
benefits  insurance.  N.  Y.  Work.  Comp.  Law  §201  (McKinney  1965),  as  amended 
(Supp.  1969).  Of  the  occupational  groups  excluded  from  the  New  York  Dis- 
ability Benefits  Law,  government  employees  are  largely  covered  by  paid  sick 
leave  plans,  and  railroad  employees  are  covered  by  the  Railroad  Unemployment 
Insurance  Act,  45  U.S.C.  §§351-367   (1954),  as  amended  (Supp.   1969). 

49.  Conard  et  ai.  Automobile  Accident  Costs  and  Payments,  supra  note 
25,  at  62-64,  66-74.  The  Conard  study  estimated  that  45%  of  the  traffic  accident 
victim's  total  recovery  for  personal  injury  and  property  damage  losses  is  derived 
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insurance  system,  these  other  benefits  are  generally  dis- 
regarded in  setting  the  automobile  liability  insurance  award.'*'^ 

This  lack  of  coordination  of  benefits  between  the  fault  in- 
surance system  and  other  sources  is  bad,  both  as  a  matter  of 
insurance  theory  and  as  an  impediment  to  the  smooth  func- 
tioning of  the  various  reparations  systems  involved.''^  It  also 
has  bad  effects  on  insurance  consumers  and  accident  victims. 

One  such  bad  effect  is  that  an  employee  with  good  fringe 
benefits  does  not  see  those  benefits  reflected  in  an  immediate 
lowering  of  his  automobile  insurance  premiums.  Frequently 
those  fringe  benefits  are  collectively  bargained  and  are  fi- 
nanced by  employer  and  employee  contributions.  What  the 
employee  pays  is  an  obvious  cost  to  him.  What  the  employer 
pays  is  also  a  cost  to  the  employee,  in  that  it  typically  repre- 
sents the  giving  up  of  some  equivalent  wage  or  fringe  benefit 
item  that  might  otherwise  have  been  bargained  for. 

Yet  no  matter  how  progressive  his  fringe  benefits,  the  em- 
ployee's automobile  insurance  premiums  are  unaffected.   All 

from  sources  completely  outside  the  fault  insurance  system  (e.g.,  accident  and 
health  insurance  and  income  continuation  plans)  and  from  no-fault  insurances 
engrafted  upon  the  fault  insurance  system  (e.,?.,  medical  payments  and  collision 
insurances). 

50.  The  "collateral  source  rule"  of  damages  in  negligence  actions  holds  that 
the  defendant  should  not  benefit  (by  paying  lower  damages)  by  the  happenstance 
that  his  victim,  the  plaintiff,  received  compensation  from  another  source  (e.g., 
the  victim's  own  health  insurance).  The  rule  is  understandable  in  the  historical 
context  in  which  it  developed — when  fault  law  had  clear  retributive  overtones, 
liability  insurance  was  unheard  of,  and  litigations  were  seen  as  involving  moral 
claims  entirely  based  on  comparing  the  conduct  of  the  two  individuals  at  bar. 
See  Propeller  Monticello  v.  Mollison,  58  U.S.  (17  How.)  152  (1854);  Note, 
Unreason  in  the  Law  of  Damages:  The  Collateral  Source  Rule,  77  Harv.  L.  Rev. 
741  (1964).  By  contrast,  the  two  oldest  major  lines  of  first-party  property  insur- 
ance (fire  and  marine)  have  never  had  a  "collateral  source  lule",  but  instead  have 
paid  the  claimant  only  his  net  economic  loss.  See  N.Y.  Ins.  Law  §168  (McKinney 
1966);  S.  HuEBNER  &  K.  Black,  Property  Insurance  135  (4th  ed.  1957). 

51.  See  CoNARD  et  ah,  Automobile  Accident  Costs  and  Payments,  supra 
note  25,  at  6-7,  25-27.  For  discussions  of  the  analogous  problems  of  "overinsur- 
ance"  and  lack  of  coordination  of  benefits  as  between  different  sources  of  acci- 
dent and  health  insurance,  as  a  matter  both  of  theory  and  of  practice,  see  J.  Foll- 
MAN,  Jr.,  Medical  Care  and  Health  Insurance  373-83  (1963);  Trosper,  Over- 
insurance — Its  Meaning,  31  J.  Risk  and  Ins.  603  (1964);  Wandel,  Overinsurance 
In  Health  Insurance,  32  J.  Risk  and  Ins.  427  (1965). 
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he  gets  is  a  chance  at  redundant  payment  if  he  is  injured  some 
time  in  the  future. 

Hindrance  to  Rehabilitation 

In  personal  injury  cases,  a  money  award  can  reimburse  the 
victim  for  his  medical  expenses,  can  replace  his  lost  earnings 
and  can  pay  him  something  in  addition. 

But  where  the  accident  victim  is  in  danger  of  being  perma- 
nently crippled  or  scarred,  money  can  never  be  the  best  an- 
swer. Far  better  from  the  victim's  standpoint  is  rehabilitation, 
so  that  he  not  be  permanently  crippled  or  scarred  and  so  that 
he  be  restored  to  normal  life  as  quickly  and  fully  as  possible. ''- 

The  fault  insurance  system,  however,  does  not  promote 
rehabilitation.  It  hinders  rehabilitation.''"' 


52.  "One  objective  of  any  reparation  system  should  be  actual  reduction 
in  disability,  economic  loss,  pain  and  suffering,  as  distinguished  from 
compensating  for  such  losses.  Significant  savings  in  actual  loss  can 
be   realized  through  prompt  medical  treatment  and  rehabilitation." 

N.A.I.C.    Report,   supra   note   44,    at    108.   Workmen's   compensation   experience 
with  victims  of  industrial  accidents  is  instructive: 

"It  is  not  enough,  enlightened  administrators  of  workmen's  compen- 
sation say,  merely  to  pay  for  medical  care,  loss  of  wages  while  dis- 
abled, and  a  stated  sum  for  loss  of  an  arm  or  leg  or  eye.  Instead, 
the  early  function  of  the  system  should  be  to  restore  the  ability  to 
work.  The  injured  man  is  not  a  back  case  or  a  leg  case  or  a  hand 
case,  but  a  complex  of  many  factors,  physical,  social  and  psycho- 
logical which  respond  to  and  are  affected  by  a  traumatic  experience. 
Rehabilitation  addresses  itself  to  the  concept  of  ministering  to  the 
needs  of  the  total  human  being — the  whole  man.  It  seeks  to  return 
him  to  gainful  employment  and  a  whole  life." 
N.Y.S.  Work.  Comp.  Board,  Path  to  a  Ni:w  Life:  the  Story  of  Rfhabilita- 
TION  8   (1961).  See  also  Keeton  &  O'Connell,  Basic  Protection,  supra  note 
29,  at  351-52,   355-56;  Conard  &  Jacobs,  New  Hope  for  Consensus  in  the  Auto- 
nwhile  Injury  Impasse,  52  A. B.A.J.  533,  538  (1966). 

53.  Professor  Alfred  Conard,  co-author  of  a  leading  empirical  study  of  auto- 
mobile accident  victims,  Automobile  Accident  Costs  and  Payments  (see  note  25 
supra),  has  testified: 

"The-  first  objective  of  any  reparation  system  should  be  to  rehabili- 
tate injury  victims,  using  'rehabilitation'  in  a  broad  sense  lo  embrace 
comprehensive  care  from  first  aid  through  occupational  retraining 
(if  needed).  Rehabilitation  not  only  relieves  the  individual's  own 
misery,  but  enables  him  to  carry  his  weight  in  society.  The  tort 
liability  system  is  a  failure  in  this  connection,  because  its  payments 
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Rehabilitation  is  most  urgently  needed  in  cases  of  serious 
injury.^^  The  fault  insurance  system,  as  we  have  seen,  pays 
proportionately  least  to  the  seriously  injured. 

Many  techniques  of  rehabilitation  have  to  be  begun 
promptly.'""'  They  cost  money.  The  fault  insurance  system, 
as  we  have  seen,  pays  slowly. 

Rehabilitation  programs  must  be  planned  and  often  take  a 
long  time,  thus  requiring  certainty  that  money  be  available 
for  payment  over  an  extended  period.  The  fault  insurance 
system  is,  as  we  have  seen,  unreliable  and  unpredictable  as 
to  whether  and,  if  so,  how  much  it  will  pay.^"  Moreover,  it 
makes  its  payments  all  at  once,  in  a  lump  sum,  which  means 
that  any  allowance  for  future  rehabilitation  expenses  can  only 
be  estimated  and  that  there  can  be  no  assurance  that  the 
money  awarded  for  rehabilitation  will  still  be  available  when 
it  is  needed." 


come  too  uncertainly  and  too  late;  even  when  the  victim  is  certain 
of  payment,  he  has  to  make  an  agonizing  choice  between  money  and 
treatment." 

Hcaiint^s  on  H.  J.  Res.  95S  Before  the  Subcoiniv.  on  Commerce  and  Finance  of 

the  House  Conuu.  on  Interstate  and  Foreign  Commerce,  90th  Cong.,  2d  Sess.,  ser. 

90-30,  at  85   (1968).    See  also  J.  Aponte  &  H.  Denenbfrg,  supra  note  6,  at  37; 

N.A.l.C.  REPORr.  supra  note  44,  at   108. 

54.  New  York  University  Center  for  Rehabilitation  Services,  New  York 
University  Workmen's  Compensation  Study  2-3  (1960). 

55.  "fTJhough  specialists  in  rehabilitation,  like  other  specialists,  disagree 
about  some  things,  they  are  unanimous  about  the  need  for  early 
referral." 

Gellhorn  &  Lauer,  Administration  of  the  New  York  Workmen's  Compensation 
Law,  37  N.Y.U.L.  Rev.  3,  598  (1962).  See  also  New  York  University  Center 
FOR  Rehabilitation  Services,  supra  note  54,  at  204-05;  Allan,  Observations  on 
Reliahilitation  In  The  60's,  A.B.A.  Ins.  Negl.  and  Comp.  Law  Sect.  Proceed- 
ings 204,  205  (1963);  Fougner,  Automobile  Insurance:  Doctors  Hold  Key  to 
Survival,  182  J.  Amer.  Med.  Ass'n.  59,  60  (  1962);  Holton,  Rehabilitation  of  Auto 
Accident  Victims,  16  Annals  of  Soc'y  of  C.P.C.U.  121,  124  (1963);  Rusk,  New 
Horizons  for  Rehabilitation  in  National  Conference  on  Workmen's  Compensa- 
tion Rehabilitation  Proceedings  57  (1950). 

56.  See  pp.  22-24  supra. 

57.  New  York  University  Center  for  Rehabilitation  Services,  supra  note 
54,  at  12,  49-50. 
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Inefficiency 

Because  of  its  complex  structure  and  the  large  number  of 
individual  acts  and  operations  it  involves,  the  fault  insurance 
system  is  inherently  expensive  to  operate.  A  significant  part  of 
the  dollar  that  passes  through  the  mechanism  inevitably  sticks 
to  the  mechanism,  burdening  consumers  and  shortchanging 
victims.  That  we  could  see  in  the  system  in  theory. ^^ 

What  happens  in  practice?  What  becomes  of  the  personal 
injury  liability  insurance  premium  dollar?^^ 

First  of  all,  insurance  companies  and  agents  use  up  33 
cents.*'"  Then  lawyers  and  claims  investigators  take  the  next 
23  cents.'' 


58.  See  p.  1 1  supra. 

59.  The  figures  for  the  component  elements  of  the  automobile  bodily  injury 
liability  insurance  premium  dollar  which  follow  in  the  text  (accompanying  notes 
60-67  infra)  are  those  given  in  Professor  Keeton's  Compensation  Systems,  supra 
note  20,  at  33.  Those  figures,  in  turn,  are  a  synthesis  of  data  from  the  best 
available  sources  for  each  of  the  various  elements  of  the  premium  dollar. 
Further,  Insurance  Department  actuaries  and  statisticians  have  recomputed  and 
independently  evaluated  the  various  elements  of  cost  from  a  number  of  mutually 
independent  sources — including  N.Y.S.  Ins.  Dept.,  1968  Loss  and  Expense 
Ratios;  A. I. A.  Report  (Cost  Study),  supra  note  25;  American  Mutual  Insur- 
ance Alliance,  Actuarial  Committee.  Report  on  the  Adequacy  of  the  Cost- 
ing OF  the  American  Insurance  Association's  "Complete  Personal  Protec- 
tion Automobile  Insurance  Plan"  (1969);  Conard  et  al..  Automobile  Acci- 
dent Costs  and  Payments,  supra  note  25;  Harwayne,  Insurance  Cost  of 
Automobile  Basic  Protection  Plan  in  Relation  to  Automobile  Bodily  Injury 
Liability  Costs,  53  Cas.  Actuarial  Soc'y  Proceedings  122  (1966);  Harwayne, 
Insurance  Costs  of  Basic  Protection  Plan  in  Michif^an,  1967  U.  III.  L.  For.  479; 
Harwayne,  Automobile  Basic  Protection  Costs  Evaluated,  supra  note  25; 
Wolf  rum.  Remarks,  1967  U.  III.  L.  For.  538;  Bailey,  Remarks,  1967  U.  III.  L. 
For.  557;  Franklin,  Chanin  &  Mark,  supra  note  25;  James  &  Law,  supra  note  44; 
Morris  &  Paul,  supra  note  41;  Rosenberg  &  Sovern,  supra  note  25 — and  have  con- 
cluded that  the  figures  given  in  Keeton's  Compensation  Systems  are  reliable  and 
sufTiciently  precise  for  the  purpose  of  a  general  evaluation  of  the  efficiency  of  the 
fault  insurance  system  and  its  allocation  of  payments  for  benefits  and  expenses. 
For  another  approach  to  certain  components  of  the  bodily  injury  liability 
premium  dollar  {e.g.,  redundant  payments  for  losses  covered  under  collateral 
sources)  in  connection  with  cost  determination,  see  Appendix  B  and  materials 
there  cited.  Naturally,  different  studies  will  produce  different  figures,  and  the 
breakdown  of  the  premium  dollar  can  never  be  determined  with  absolute  accuracy. 

60.  See  note  59  supra. 

61.  See  note  59  supra.  The  figure  in  the  text  represents  the  total  of  all  legal 
and  other  claims  adjustment  expense,  for  both  plaintiffs  and  defendants. 
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Together  these  items  make  up  the  operating  expenses,  or 
frictional  costs,  of  the  fault  insurance  system — 56  cents  out 
of  every  premium  dollar  or  $384  million  a  year  in  this  one 
State.^^ 

What  happens  to  the  44  cents  that  get  through  to  the  acci- 
dent victim? 

Now  victims  as  a  class  get  the  44  cents,  and  in  that  sense 
the  44  cents  could  be  considered  "benefits"  paid  by  the  fault 
insurance  system.  But  such  a  mechanistic  standard  of  effi- 
ciency would  be  met  even  if  all  44  cents,  or  $302  million  a 
year,*^"'  went  to  one  victim  while  the  others  got  nothing.  Ob- 
viously the  44  cents  cannot  be  the  end  of  our  inquiry.  We 
should  consider  efficiency  in  human  as  well  as  mechanical 
terms,  which  involves  looking  at  what  the  44  cents  go  to 
pay  for. 

In  respect  to  legal  services  required  by  plaintiffs,  a  New  York  City  study 
estimates  that,  in  cases  where  lawyers  are  retained,  36%  of  the  total  amount 
recovered  is  expended  for  legal  fees.  Franklin,  Chanin  &  Mark,  supra  note  25,  at 
33.  The  then  Assistant  U.S.  Secretary  of  Transportation  stated: 

"[T]he  impact  of  legal  fees  and  related  expenses  tends  to  fall  more 

heavily  on  the  victims  of  the   more  serious  accidents — those  who 

typically  recover  smaller  amounts  relative  to  their  losses  anyway. 

Of  course,  lawyers  respond  to  these  facts  by  saying  that  if  it  were 

not  for  their  services  and  skills,  accident  victims  would  wind  up  with 

still  less.  That  may  well  be  true,  but  if  it  is,  it  constitutes  perhaps  the 

most  severe  possible  indictment  of  the  present  tort  insurance  system 

as  a  means  for  dealing  with  the   human   losses  sustained  in  auto 

accidents." 

Mackey,   The  Automobile  Insurance  and  Law  Problem  in   1968:  As   Viewed  by 

an  Official  of  Government,  A.B.A.  Ins.  Negl.  &  CoMP.  Sect.  Proceedings  657, 

659  (1968). 

62.  Premiums  for  1970  projected  by  Insurance  Department  statisticians.  The 
dollar  figure  is  for  automobile  bodily  injury  liability  insurance  alone.  See  notes  7, 
59  supra.  The  President  of  Consumers  Union  has  said: 

"As  consumers,  we  are  deeply  concerned  with  the  contrast  between  i 

an  administrative  cost  of  30  in  Social  Security,  70  for  Blue  Cross, 
170  for  health  and  accident  plans,  and  550  of  the  premium  dollar 
for  auto  insurance,  leaving  only  450  to  pay  victims'  costs.  (Included 
in  the  550  is  250  to  pay  the  legal  expenses  of  an  adversary  system 
of  awarding  insurance  claims.)" 
Warne,  Let's  Hear  From   The  Insurance  Consumer,  36  Ins.  Couns.  J.  494,  496 
(1969).  See  also  Conard  et  ai,  Automobile  Accident  Costs  and  Payments, 
supra  note  25,  at  59. 

63.  See  notes  7,  62  supra. 
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First,  8  cents  of  the  44  go  to  pay  for  economic  losses  that 
have  already  been  reimbursed  from  another  source. ^^  Sub- 
tracting these  redundant  benefits  as  having  low  priority  leaves 
36  cents  of  the  premium  dollar  to  pay  net  losses  of  victims.'"'' 

But  of  those  36  cents,  21.5  cents  go  for  something  other 
than  economic  loss.  The  21.5  cents  are  lumped  together  as 
"general  damages"  or  "pain  and  suffering"  which,  in  the 
typical  case  today,  are  simply  by-products  of  the  bargaining 
process  of  insurance  adjustment.''''  Once  we  look  beyond  the 
name  which  the  operators  of  the  fault  insurance  system  have 
given  this  non-economic  portion  of  liability  payments  and 
understand  what  it  really  is  in  the  usual  case,  it  assumes  a  low 
priority  by  any  social  or  humane  standard. 

That  leaves  just  14.5  cents  out  of  the  premium  dollar  as 
compensation  for  the  net  economic  loss  of  the  accident  victim 
— $100  million  out  of  the  $686  million  which  New  Yorkers 
spend  each  year  for  automobile  bodily  injury  liability  in- 
surance.'^^ 


64.  See  note  59  supra.  For  a  discussion  of  the  "collateral  source  rule"  under 
the  fault  insurance  system,  see  note  50  supra. 

65.  For  a  discussion  of  priorities,  see  pp.  61,  63-64,  103-04  infra. 

66.  See  pp.  28-29  and  note  59  supra. 

67.  See  notes  7,  62  supra.  Thus,  for  every  dollar  in  net  economic  benefits  which 
gets  through  to  the  victim,  almost  six  additional  dollars  in  policyholder  premiums 
are  required.  The  discussion  of  the  inefficiency  of  the  fault  insurance  system 
in  this  section  concerns  bodily  injury  liability  insurance,  whose  annual  premiums 
are  now  $686  million  in  this  State.  See  note  7  supra.  The  discussion  does  not 
cover  property  damage  liability  insurance,  whose  annual  premiums  here  are 
$269  million,  because  comparably  precise  data  are  not  available.  Insurance  people 
tend  to  believe  that,  under  the  fault  insurance  system,  property  damage  liability 
insurance  is  more  efficient  than  is  bodily  injury  liability  insurance.  It  is  not  yet 
known  to  what  extent  that  belief  is  well  founded.  Many  elements  of  expense  are 
about  the  same  for  the  two  kinds  of  automobile  liability  insurance.  Property 
damage  liability  insurance  would  seem  to  involve  the  same  type  of  adversary 
claims  bargaining  which  we  found,  in  personal  injury  cases,  to  lead  to  overpay- 
ment of  small  claims.  It  is  not  known  whether  the  measure  of  damages  in 
property  damage  is  indefinite  enough  to  give  full  play  to  such  claims  bargaining, 
for  we  do  not  yet  know  the  effect  of  the  known  presence  of  liability  insur- 
ance on  repair  costs  and  on  decisions  by  the  claimant  and  his  repairman  as 
to  how  extensive  the  repairs  and  replacements  should  be. 
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In  our  judgment,  the  profligacy  of  the  operating  costs  of 
the  fault  insurance  system,  and  its  wantonness  in  mismatching 
hmited  resources  with  serious  human  needs,  would  be  enough 
to  bring  the  whole  system  down  someday  even  if  there  were 
nothing  else  wrong  with  it. 

Overreaching  and  Dishonesty 

The  fault  insurance  system  encourages  dishonesty  and  over- 
reaching by  both  claimants  and  insurers. 

Despite  efforts  by  the  courts  and  regulatory  agencies,  no 
way  has  been  found  of  applying  continuous,  fair  and  effective 
social  control  over  the  claims  practices  of  automobile  liability 
insurers.  One  reason  is  that  the  insurer  is  deahng  with  thou- 
sands of  claimants  who  are  adversaries  the  company  never 
expects  to  see  again,  and  is  doing  so  in  situations  that  afford 
no  clear  line  between  rigorous  bargaining  and  downright  dis- 
honesty.^^ 

The  delays  and  bargaining  postures  which  the  fault  insur- 
ance system  encourages  favor  the  strong  over  the  weak.  A 
personal  injury  case  often  pits  an  injured  individual  against 
a  multi-million  dollar  insurance  company.    Too  often,  espe- 


68.  The  complaint  records  of  the  Insurance  Department  show  a  far  higher 
incidence  of  citizen  complaints  about  third-party  liability  coverages  than  about 
first-party  coverages  (where  the  claimant  is  usually  the  policyholder),  as  follows: 

Complaints  Per  Million  Dollars  of  Premium 

First-Party   Coverages 

(same  as  middle  column, 

plus   life   insurance) 


Year 

Third-Party 

Liability 
Coverages 

First-Party   Coverages 

(including  auto  physical 

damage,   fire,   extended 

coverage,  homeowners  and 

accident  and  health   insurance) 

1966 

6.03 

2.64 

1967 

5.49 

2.20 

1968 

6.40 

2.59 

1.54 
1.32 
1.56 

Source:  Derived  from  N.Y.S.  Ins.  Dept.,  Ann.  Rep.  of  the  Supt.  of  Ins.  (1966, 
1967  and  1968)  and  Statistical  Tables  from  Annual  Statements  (1967,  1968 
and  1969).  A  similar  contrast  has  been  reported  in  the  Consumers  Union  studies. 
How  Good  Is  Your  Automobile  Insurance?:  Part  2,  11  Consumer  Reports  204, 
206-07  (1962);  A  Plan-  For  Auto  Insurance  Reform,  33  Consumer  Reports, 
supra  note  24,  at  9. 
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cially  where  injuries  are  serious,  the  insurer  can  simply  wait 
out  the  injured  victim  to  obtain  a  more  favorable  settlement.*^" 

In  general,  the  highly  abstract  standard  of  liability  called 
"fault"  and  the  indeterminate  measure  of  damages  called 
"general  damages"  or  "pain  and  suffering"  offer  rich  rewards 
to  the  claimant  who  will  lie,  the  attorney  who  will  inflame, 
the  adjuster  who  will  chisel  and  the  insurance  company  which 
will  stall  or  intimidate/*^ 

An  obvious  result  is  unfair  apportionment  of  benefits  and 
inflated  prices  of  insurance.  Another  and  even  more  perni- 
cious consequence  may  be  an  erosion  of  public  confidence  in 
the  private  insurance  business,  the  bar,  the  courts  and  the  law 
itself.'^ 


69.  See  pp.  28-29  supra. 

70.  Daniel  P.  Moynihan,  former  Chairman  of  The  Secretary's  Advisory  Com- 
mittee on  Traffic  Safety  Research,  U.S.  Dept.  of  Health,  Education  and  Welfare, 
has  said: 

"The  victim   has  every  reason  to  exaggerate  his  losses.  It  is  some 
other  person's  insurance  company  that  must  pay.  The  company  has 
every  reason  to  resist.  It  is  somebody  else's  customer  who  is  making 
the  claim.  Delay,  fraud,  contentiousness  are  maximized,  and  in  the 
process  the  system  becomes  grossly  inefficient  and  expensive." 
Moynihan,  supra  note   34,  at  76.  A  Director  of  the  International  Academy  of 
Trial  Lawyers  and  former  Chairman  of  the  Insurance,  Negligence  and  Compensa- 
tion Law  Section  of  the  American  Bar  Association,  commented  as  follows: 
"There  are  many  problems  and  abuses  which  endanger  this  branch 
[negligence  bar]  of  our  profession.  Fraudulent  claims;  exaggerated 
claims;  the  whittling  away  of  defenses  in  state  legislatures  by  statu- 
tory   enactments;    bold    chasing    of    claimants;    unethical    doctors; 
verdicts  out  of  all  proportion  to  the  injuries  and  damages  sustained; 
the  use  of  courtroom  tactics  which  distort  and  magnify  the  injuries, 
mental  pain  and  suffering;  and  the  filing  of  claims  which  are  known 
to  be  groundless." 

La  Brum,  Quo  Vadis,  A.B.A.  Ins.  Negl.  &  Comp.  L.  Sect.  Proceedings  87,  88 
(1961).  See  also  Keeton  &  O'Connell,  Basic  Protection,  supra  note  29,  at 
3:  Dunlop.  Why  Your  Car  Insurance  Costs  So  Much.  Traffic  Safety,  Oct.  1958, 
at  12;  James,  An  Evaluation  of  the  Fault  Concept,  supra  note  20.  at  396-97; 
Jones,  Proposed:  A  New  Auto  Insurance  System,  J.  Ins.  Inf.,  Jan. -Feb.,  1969, 
at  6-7;  The  Cost  of  Casualties,  Time,  June  2,  1967,  at  63,  col.  2;  Auto  Insurance 
Has  No  Friends  (editorial).  Life,  Nov.  17,  1967,  at  4. 

71.  See,  e.g.,  J.  Frank,  American  Law:  The  Case  for  Radical  Reform 
(1969)  and  materials  there  cited. 
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Instability  of  the  Insurance  Mechanism 

Apart  from  the  outright  dishonesty  which  can  infect  both 
sides  in  the  settlement  of  claims,  the  vagaries  of  the  fault  in- 
surance system  lead  to  other  kinds  of  unstable  and  anti-social 
behavior  by  insurers. 

At  the  heart  of  insurance  underwriting  and  rating  is  the 
process  of  predicting  which  classes  or  categories  of  policy- 
holders are  likely  to  cause  which  future  losses.  With  millions 
of  drivers  at  the  wheels  of  millions  of  cars;  with  these  cars 
running  into  each  other,  into  pedestrians  and  into  all  manner 
of  objects  thousands  of  times  a  day;  with  the  existence  and 
amount  of  liability  for  a  given  accident  unknown  for  long 
periods  in  a  time  of  general  inflation — it  is  no  wonder  that 
automobile  insurers  are  unable  to  predict  reliably  which  pol- 
icyholder is  how  likely  to  have  how  costly  an  accident. 

Facing  these  uncertainties,  automobile  insurers  thrash 
around  for  ways  to  control  their  costs,  to  bring  order  to  a 
seemingly  irrational  and  unpredictable  business  environment. 
It  is  no  wonder  that  when  financial  institutions  the  size  of 
casualty  insurance  companies  begin  to  thrash  around,  they 
can  do  real  damage  to  their  surroundings. 

In  the  effort  to  control  future  losses,  insurers  tighten  their 
underwriting.  Insurance  companies  are  large  organizations, 
in  which  such  mass  operations  as  individual  underwriting  de- 
cisions have  to  be  delegated  to  a  large  number  of  employees 
and  agents.  For  that  reason,  insurance  companies  try  to 
standardize  the  underwriting  process  and  make  it  routine. 
They  are  forever  casting  about  for  simple,  objective,  readily 
identifiable,  present  characteristics  of  an  insured  that  the  sub- 
ordinate underwriter  or  agent  can  conveniently  use  to  dis- 
tinguish a  "good"  from  a  "bad"  future  risk. 

On  the  basis  of  whatever  "objective  characteristics"  are  in 
vogue  at  the  time,  an  insurer  faced  with  mounting  losses  will 
weed  out  "bad"  risks  by  whatever  methods  are  at  hand — by 
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refusal  to  write,  by  cancellation,  by  non-renewal  and  by  steep 
rate  increases.  Such  behavior  may  be  legal  and  may  be  quite 
rational  to  the  insurer,  but  it  can  be  devastating  to  the  policy- 
holder.'" Unfortunately,  restrictive  underwriting  is  one  of  the 
few  ways  an  insurer  can  possibly  control  its  business  environ- 
ment under  the  fault  insurance  system. 

New  York's  laws  against  cancellation  of  policies  and 
against  other  arbitrary  behavior  by  insurers  are  at  least  as 
stringent  as  those  of  any  other  state. '^  New  York's  arrange- 
ment for  making  automobile  insurance  available  to  people 
who  cannot  get  it  in  the  voluntary  market  is  the  most  complete 
in  the  nation.'* 

But  these  laws  deal  only  with  symptoms.  It  is  certainly 
sound  public  policy  to  suppress  obnoxious  symptoms,  but 
each  time  it  is  done  the  pressure  is  increased  somewhere  else. 
For  decades  the  regulation  of  market  conduct  of  automobile 
insurers  has  been  a  Sisyphean  process  of  rolling  back  one 
anti-social  symptom  after  another,  symptoms  of  the  insurers' 
understandable  and  relentless  effort  to  impose  some  kind  of 
control  and  predictability  upon  the  fault  insurance  system. 

High  Premium  Rates 

The  failure  of  the  fault  insurance  system  to  compensate 
victims  adequately  would  be  understandable  if  the  insurance 


72.  On  public  dissatisfaction  with  automobile  insurance  underwriting  practices, 
see  Staff  of  Antitrust  Subcommittee  of  House  Committee  on  the  Judic- 
iary, Automobile  Insurance  Study.  90th  Cong.,  1st  Sess.  76-87  (1967);  N.Y.S. 
Joint  Leg.  Comm.  on  Ins.  Rates,  Reg.  and  Recod.  of  Ins.  Law  and  Rel. 
Statutes  Ann.  Rep.  59-87  (Leg.  Doc.  No.  10,  1968);  N.Y.S.  Joint  Leg.  Comm. 
on  Ins.  Rates  and  Reg.  Ann.  Rep.  17-60,  75-101  (Leg.  Doc.  No.  81,  1961);  A 
Plan  For  Auto  Insurance  Reform,  33  CoNSU.MER  REPORTS,  supra  note  24,  at  9; 
How  Good  Is  Your  Automobile  Insurance?:  Part  2,  11  Consumer  Reports, 
supra  note  68,  at  204-08. 

73.  Se^  N.Y.  Ins.  Law  §§167-a,  270-82  (McKinney  1966  and  Supp.  1969). 

74.  See  N.Y.  Ins.  Law  §63  (McKinney  Supp.  1969). 
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were  cheap.  The  inefficiency  of  the  system  might  be  tolerable 
if  only  a  few  of  the  consumer's  dollars  went  into  it. 

But  automobile  insurance  is  expensive.  The  average  pre- 
mium for  the  liability  insurance  whose  purchase  is  required  by 
law  is  now  $125  a  year.'''  For  some  one-car  families  the  neces- 
sary insurance  can  cost  as  much  as  $429  a  year.^^ 

Expensiveness  is  not  an  absolute,  and  whether  consumers 
regard  a  particular  product  or  service  as  expensive  depends 
on  many  factors. 

One  factor  is  the  value  the  consumer  gets  in  return  for  his 
money.  Enough  has  already  been  said  in  this  Report  about  the 
way  the  fault  insurance  system  compensates  victims,  about  the 
way  it  dissipates  the  premium  dollar  and  about  the  kind  of 
behavior  it  induces  in  insurance  companies  and  others,  to 
enable  the  reader  to  make  up  his  own  mind  about  value. 

Another  factor  in  deciding  whether  something  is  expensive 
is  the  consumer's  ability  to  pay  for  it.  The  insurance  one  buys 
under  the  fault  insurance  system  is  used  to  pay  somebody  else, 
the  unknown  future  victim.  The  amount  paid  will  depend  in 
part  on  that  unknown  victim's  economic  circumstances,  espe- 
cially his  wage  or  salary  level  in  the  event  he  is  kept  from 
work.  But  the  amounts  that  may  have  to  be  paid  for  such 
liability,  and  hence  the  premiums  charged  for  liability  insur- 
ance, do  not  depend  on  —  indeed  often  vary  inversely  with 


75.  The  dollar  figure  is  an  approximate  statewide  average  for  the  $10,000/20,- 
000/5,000  compulsory  liability  insurance,  derived  by  Department  actuaries  from 
current  rates  of  major  rating  bureaus  and  independent  companies,  weighted  accord- 
ing to  premium  volume.  Expensive  as  it  is,  the  compulsory  amount  of  automobile 
liability  insurance  is  not  enough  either  to  assure  victims  of  full  compensation  or  to 
protect  the  vehicle  owner  against  personal  liability  in  a  case  of  serious  loss  (which 
may  or  may  not  be  occasioned  by  anyone's  correspondingly  serious  "fault").  The 
Insurance  Department  has  for  the  last  several  years  recommended  legislation  to  in- 
crease the  limits  on  compulsory  automobile  liability  insurance. 

76.  The  dollar  figure  is  for  the  minimum  compulsory  insurance,  and  is  the 
current  rate  of  the  largest  rating  bureau  for  the  highest  rated  geographical 
territory  and  driver  category.  It  does  not  include  any  surcharges  under  "merit 
rating"  plans;  in  fact,  it  reflects  the  bureau's  discount  for  an  experienced  driver 
with  no  accidents  or  serious  traffic  violations. 


63-002  O  -  71  -  pt.  2  -  5 
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—  the  economic  circumstances  of  the  poHcyholder  or  con- 
sumer of  insurance." 

Finally,  the  price  of  automobile  insurance  under  the  fault 
insurance  system  has  been  going  up,'"*  and  the  prospects  are 


77.  See  Staff  of  Antitrust  Subcommittee  of  House  Committee  on  the 
Judiciary,  supra  note  72,  at  76-95;  The  Workshop  Sessions:  Summary  Report, 
1967  U.  III.  L.  For.  618,  622-23. 

"Under  tort  liability  a  person  can  be  called  upon  to  compensate 
another  person  for  that  other  person's  economic  losses.  The  amount 
of  damages  varies  with  the  injured  victim's  economic  status,  family 
situation,  etc.  For  example,  a  low  income  earning  clerk  may  disable 
for  life  a  highly  compensated  business  executive.  Here  we  have  a 
situation  where  low  income  persons  may  have  to  provide  economic 
redress  to  another  person  in  a  totally  different  economic  class.  .  .  . 
Since  no  one  knows  whom  he  might  injure,  every  financially  re- 
sponsible person  feels  virtually  compelled  to  purchase  high  limits, 
high  premium  coverage  which  is  unrelated  to  his  own  financial 
means  and  circumstances." 
N.A.I.C.  Report,  supra  note  44,  at  101-02.  The  Director  of  Legislation  of  the 
AFL-CIO  has  testified: 

"Working  people  are  among  those  hardest  hit  by  soaring  car  in- 
surance  costs   and    arbitrary   cancellations.    With  factories   now  so 
widely  dispersed   and   beyond   the   reach  of  obsolete  public  transit 
systems,  their  car  is  for  many  workers  the  lifeline  to  their  jobs.  But 
insurance  companies  can,  and  all  too  often  do,  threaten  that  lifeline 
through  their  ability  to  withhold  insurance,  or  at  least  to  extract 
crushing  fees  for  it." 
Statement  of  Andrew  J.  Biemiller  in  Hearings  on  S.  J.  Res.  129  Before  the  Con- 
sumer Suhcomm.  of  the  Senate  Commerce  Comm.,  supra  note  46,  at  21.  The  co- 
author of  Automobile  Accident  Costs  and  Payments  {supra  note  25)  has  testified: 
"The    soaring   costs   of   liability    insurance    are   making   automobile 
ownership  impossible  for  many  poor  Americans.  If  they  cannot  own 
automobiles,   they  cannot  emerge  from  the  congested  cities  where 
public  transportation  is  available  and  cannot  hold  jobs  at  outlying 
factories.  The  present  system  of  reparation  produces  two  kinds  of 
victims — those  who  are  inadequately  compensated  for  their  injuries, 
and  those  who  are  charged  the  high  premiums  required  by  a  waste- 
ful system." 
Testimony  of  Alfred  Conard  in  Hearings  on  H.  J.  Res.  958  Before  the  Suhcomm. 
on  Commerce  and  Finance  of  the  House  Comm.  on  Interstate  and  Foreign  Com- 
merce, supra  note  53,  at  83. 

78.    From    1950   to    1970,   the   average    manual   premium   rates  of  the   largest 
rating  bureau  for  compulsory  automobile  liability  insurance  have  been: 

Year  Amount  Percent  Increase   from    1950 

1950  $  69.63  — 

1955  86.98  24.9 

1960  108.67  56.1 

1965  112.87  62.1 

1970  135.60  94.7 
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for  it  to  continue  to  go  up.  All  casualty  insurance  is  a  pass- 
through  of  costs,  and  automobile  liability  insurance  is  a  pass- 
through  of  costs  (e.g.,  medical  care,  wages  and  car  repair) 
which  are  rising  fast.^"  Moreover,  automobile  insurance  under 
the  fault  insurance  system  is  a  most  inefficient  and  inaccurate 
pass-through,  adding  almost  six  dollars  of  operating  expenses 
and  misapplied  benefits  to  every  dollar  in  net  economic  bene- 
fits.'*' 

The  ceaseless  rise  in  automobile  insurance  premiums  is  an 
unpleasant  fact,  but  it  is  a  fact  that  should  be  faced.  It  is  a  fact 
that  cannot  be  negated,  within  the  framework  of  the  fault  in- 
surance system,  by  any  known  regulatory  action. 

On  the  record,  the  Legislature,  the  Governors  and  the 
Insurance  Department  of  New  York  have  done  as  much  as  or 
more  than  those  of  any  other  State  to  hold  down  automobile 
insurance  prices  at  the  consumer  level.  New  York  was  the  first 
State  to  take  account  of  investment  income  in  automobile  in- 
surance ratemaking,  and  one  of  the  first  to  approve  rate-cut- 
ting deviations  and  independent  filings  by  automobile  insurers 
and  to  allow  the  expense  savings  from  group  sales  of  auto- 
mobile insurance  to  be  passed  on  to  the  consumer.^^  And  when 
New  York  followed  the  successful  example  of  California  and 


79.  During  the  same  20-year  period  that  automobile  liability  insurance  rates 
rose  by  94.77c  (supra  note  78),  the  U.S.  Consumer  Price  Index  for  medical  care 
rose  by  WAA'A,  and  for  automobile  repairs  by  83.1%.  U.S.  Labor  Dept.,  Bureau 
OF  Labor  Statistics,  Consumer  Price  Index,  U.S.  City  Average  and  Selected 
Areas  (monthly  releases).  During  this  period,  earnings  of  production  workers  in 
manufacturing  establishments  in  New  York  State  rose  by  118. 4Vr.  N.Y.S.  Dept. 
OF  Labor,  Division  of  Employment,  Employment  Review  (Dec.  1969). 

80.  See  note  67  supra  and  accompanying  text. 

81.  For  a  history  of  the  role  of  investment  income  in  automobile  insurance 
ratemaking,  see  N.Y.S.  Joint  Leg.  Comm.  on  Ins.  Rates,  Reg.  and  Recod.  of 
Ins.  Law  and  Rel.  Statutes  Ann.  Rep.,  supra  note  72,  at  24-25.  For  a  history 
of  deviation  filings,  see  2  R.  Benjamin,  Administrative  Adjudication  in  the 
State  of  New  York,  Report  to  Gov.  Herbert  H.  Lehman  32-34  (1942). 
Group  sale  of  automobile  insurance  was  approved  by  the  New  York  Insurance 
Department  in  November  1968.  N.Y.S.  Ins.  Dept.,  Monthly  Bulletin,  Nov. 
1968. 
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enacted  a  competitive  rating  law,  it  added  unique  regulatory 
safeguards  and  prohibitions  against  price-fixing  conspiracies 
markedly  stronger  than  the  federal  antitrust  laws.*^ 

Still  the  fact  remains  that,  under  the  fault  insurance  system, 
automobile  insurance  premiums  are  going  up  and  up,  a  move- 
ment unaccompanied  by  any  improvement  in  value  or  in  the 
relationship  of  insurance  prices  to  consumers'  ability  to  pay. 

Rising  Tensions  Within  the  System 

In  studying  the  present  system  in  theory,  we  saw  that  fault 
law  took  shape  before  the  automobile  was  invented.  The 
original  purpose  of  the  law  was  to  make  wrongdoers  pay  for 
their  wrongdoings  and,  where  such  a  wrongdoer  could  be 
found,  to  shift  loss  from  his  innocent  victim  to  him.*^^ 

With  the  coming  of  the  automobile,  drivers  began  to  buy 
insurance  to  indemnify  themselves  in  the  event  they  should 
have  to  pay.  pursuant  to  fault  law,  for  any  damage  they  might 
wrongfully  do  when  behind  the  wheel. -^  The  original  purpose 
of  the  insurance  was  to  reimburse  or  indemnify  the  wrong- 
doer, and  then  to  distribute  the  amount  of  the  reimbursement 
across  a  very  large  number  of  other  people,  the  policyholders. 

The  conflicting  purposes  of  the  law  and  the  insurance 
affecting  automobiles  are  at  the  root  of  many  of  our  problems 
with  the  fault  insurance  system. ""■' 


82.  See  N.Y.  Ins.  Law  §8175-180  (McKinney  Supp.  1969). 

83.  See  pp.   7-9  .supra. 

84.  See  C.  Crobaugh  &  A.  Rldding,  supra  note  11,  at  280-81;  G.  Michel- 
HACHLR,  Casualty  Princtpils  12  (1930);  James,  Hi.story  of  the  Law  Governin.u 
Recovery    in    Automobile    Accident    Cases,    supra    note    10,    at    321,    'il'i-l'X. 

85.  See  pp.   13-14  supra.  The  Fxonomics  Editor  of  Consumer  Reports  has  said: 
'insurance  is  based  on  a  good  social  principle.  It  is  a  device  per- 
mitting the  members  of  a  community  to  pool  their  risks  so  that  a 

loss  that  could  not  be  borne  by  any  single  member  alone  can  be 
borne  easily  by  the  community  as  a  whole.  The  social  principle 
collides  with  the  legal  principle  of  negligence  liability,  or  at  least 
the  two  do  not  sit  well  together.  If  there  is  a  wrongdoer,  the  law 
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But  that  is  not  the  end  of  the  story.  For  a  third  purpose,  or 
a  third  expectation  about  the  fault  insurance  system,  has 
developed  which  is  at  conflict  with  both  of  the  other  two  — 
compensating  victims.  It  is  not  new.  It  has  been  building  up 
for  a  long  time  and  is  still  building.''*'  It  has  not  always  been 
announced  as  a  theory,  but  its  advance  is  clear  enough  from 
events,  which  were  as  follows. 

Originally  automobile  insurance  was  indemnity  insurance, 
reimbursing  the  policyholder  only  if  he  actually  had  to  pay. 
The  indemnity  insurer  got  off  if  the  policyholder  was  "judg- 
ment-proof," that  is,  too  poor  for  the  victim  to  bother  suing 
or  too  poor  to  pay  a  judgment. ^^"^ 

Soon  the  states,  including  New  York,  began  to  require  by 
law  that  automobile  insurers  pay  when  their  policyholder  was 
liable,  regardless  of  whether  he  had  actually  paid  damages  and 
regardless  of  whether  a  judgment  against  him  could  be  col- 
lected.*'''  The  indemnity  policy  became  a  liability  policy,  there- 
by extending  compensation  to  the  victim  of  a  "judgment- 
proof"  driver. 

The  indemnity-liabihty  policy  began  as  a  protection  for 
the  driver-policyholder  himself  against  liabilities  he  might 
incur  due  to  his  own  conduct.  Later  the  insurance  came  to  be 


says  he  must  pay  for  any  injury  he  has  done  to  persons  or  property. 
That's  the  legal  principle.  But  when  we  get  behind  the  wheel,  we 
are  all  potential  wrongdoers — or  as  lawyers  elegantly  say,  'tort- 
feasors'. Therefore,  we  have  a  community  of  risk,  which  we  can 
spread  among  ourselves  by  insurance,  but  only  by  distorting  the 
social  principle.  The  community  here  joins  together,  not  to  ease  the 
victim's  loss  but  to  protect  the  wrongdoer.  Any  money  paid  to  the 
victim  is  incidental.  .  .  ." 
Klein,  A  Consumer  Looks  at  the  Complete  Personal  Protection  Plan  for  Auto- 
mobile Insurance,  Address  Before  the  American  Insurance  Ass'n,  May  20,  1969. 

86.  See,  e.g.,  Kenney,  The  .Slow  But  Steady  Trend  Toward  Automobile  Lia- 
bility Compensation  Insurance,  U.S.  Investor,  May  3.  1965,  at  20,  col.  1;  Kim- 
ball, Insurance  and  the  Evolution  of  Public  Policy,  supra  note   11,  at  127,  131-39. 

87.  Sec  C.  Brainard,  supra  note  11.  at  132-33;  2  F.  Harper  &  F.  Jamfs, 
.supra  note  8,  §13.6,  at  777-78. 

88.  .See  2  F.  Harper  &  F.  James,  supra  note  8,  SI 3.6,  at  777-78;  N.Y.  Ins. 
Law  H67  (1)  (a),  (b)  (McKinney  1966). 
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taken  out  by  the  vehicle  owner,  to  pay  for  liabilities  incurred 
by  anyone  driving  the  car  with  his  permission. ^^  What  had 
been  an  insurance  contract  on  the  driver-policyholder  alone 
became  an  insurance  contract  on  other  drivers.  The  effect 
was  to  give  a  source  of  compensation  to  the  victims  of  the 
non-owner,  otherwise  uninsured,  driver. 

Even  after  these  developments,  there  were  still  many  acci- 
dent victims  without  a  source  of  compensation,  because  auto- 
mobile Hability  insurance  was  not  widespread.  A  succession  of 
laws  ensued,  with  the  avowed  purpose  of  assuring  that  there 
be  a  solvent  party  responding  to  every  automobile  liability 
claim. 

First,  many  States  passed  financial  responsibility  laws  re- 
quiring that  a  defendant,  after  a  Hability  judgment  had  been 
taken  against  him,  give  proof  of  adequate  insurance  or  other 
resources  before  he  would  be  allowed  back  on  the  road.^° 

Later  these  financial  responsibility  laws  were  strengthened 
to  require  the  showing  of  financial  security  right  after  an  acci- 
dent, rather  than  only  after  judgment. 

Even  the  tightened  financial  responsibility  laws  allowed  on 
the  highway  some  drivers,  such  as  those  who  had  not  had  their 
first  accident,  who  might  not  be  able  to  pay  a  liability 
judgment.  So  some  states  passed  compulsory  insurance  laws, 
which  made  proof  of  insurance  or  other  financial  security  a 
prerequisite  to  registering  a  motor  vehicle.  The  movement 
began  with  respect  to  commercial  vehicles,  and  was  later 
extended,  by  New  York  and  two  other  states,  to  private  pas- 
senger cars  as  well."^ 


89.  See  2  F.  HARPtR  &  F.  James,  supra  note  8,  §13.6,  at  777-81;  N.Y.  Vehic. 
&  Traffic  Law  §388  (McKinney  1960). 

90.  Sec  Grad,  Recent  Developments  In  Automobile  Accident  Compensation, 
50  CoLUM.  L.  Rev.  300,  305-08  (1950);  Kimball,  Insurance  and  the  Evolution 
of  Public  Policy,  supra  note  11,  at  134. 

91.  See  Grad,  supra  note  90,  at  308-11;  Kimball,  Insurance  and  the  Evolution 
of  Public  Policy,  supra  note  11,  at  134-35;  N.Y.  Vehic.  &  Traffic  Law  §§310-321 
(McKinney  1960).  The  two  other  states  are  Massachusetts  and  North  Carolina. 
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Even  after  liability  insurance  became  compulsory,  some 
victims  were  without  a  solvent  defendant  to  claim  against. 
Here  was  found  the  victim  of  an  illegally  uninsured  motorist 
or  of  a  stolen  car  or  hit-and-run  driver.  So  the  insurance  com- 
panies added  uninsured  motorist  endorsements  and,  to  close 
the  gap  even  further,  New  York  established  the  Motor  Vehicle 
Accident  Indemnification  Corporation.^^ 

To  close  another  gap  in  sources  of  compensation,  New 
York  and  a  few  other  states  set  up  guaranty  funds  to  pay  auto- 
mobile liability  claims  where  the  negligent  driver  was  indeed 
insured,  but  insured  with  a  bankrupt  insurance  company. 
Insolvency  protection  assured  the  victim  a  source  of  compen- 
sation regardless  of  the  fate  of  the  insurance  company.^^ 

Another  development  in  this  same  direction  has  been  the 
overlaying  of  first-party,  no-fault  coverages,  such  as  collision 
and  medical  payments,  upon  the  basic  automobile  liability 
coverage. '"'  ' 

Clearly  all  these  developments  are  inconsistent  with  the 
theory  of  fault  law  and  the  theory  of  liability  insurance.  What 
has  happened,  and  is  continuing  to  happen,  is  that  a  new 
theory  has  taken  hold  —  that  victims  should  be  compensated 
—  and  the  fault  insurance  system  is  being  distorted  further 


92.  See  C.  Brainard,  supra  note  11,  Ch.  9;  C.  Kulp  &  J.  Hall,  supra  note  11, 
at  332-45.  See  also  N.Y.S.  Ins.  Dept.,  97th  Ann.  Rep.  of  the  Supt.  of  Ins.  8-10 
(1956);  N.Y.S.  Ins.  Dept.,  99th  Ann.  Rep.  of  the  Supt.  of  Ins.  21-26  (1958). 
The  Motor  Vehicle  Accident  Indemnification  Corporation  was  created  in  New 
York  in  1958.  N.Y.  Sess.  Laws,  Ch.  759,  §4  (1958).  For  a  discussion  of  the  cur- 
rent provisions  of  the  law,  see  note  137  infra. 

93.  See  C.  Kulp  &  J.  Hall,  supra  note  11,  at  1017-19;  N.Y.  Ins.  Law  §§333, 
334  (McKinney  Supp.   1969). 

94.  New  York  Insurance  Department  statisticians  estimate  that,  of  all  private 
passenger  automobiles  registered  in  this  State  and  insured  outside  the  assigned 
risk  plan,  about  75%  now  carry  fire,  theft  and  comprehensive  insurance,  70% 
now  carry  medical  payments  insurance  and  50%  now  carry  collision  insurance. 
All  three  are  optional,  first-party  coverages  which  pay  benefits  without  regard  to 
fault.  See  also  C.  Brainard,  supra  note  11,  Chs.  10,  11;  C.  Kulp  &  J.  Hall, 
supra  note  11,  at  327-32,  345-65. 


388 


48  Automobile  Insurance  .  .  .  For  Whose  Benefit? 

and  further  to  implement  the  new  theory."^  More  and  more  we 
are  trying  to  run  a  compensation  system  in  a  fault  liability 
framework."**' 


95.  This  tendency  to  measure  the  fault  insurance  system,  less  in  terms  of  its 
own  principles  and  more  in  terms  of  the  modern  need  to  compensate  victims  and 
to  allocate  costs  rationally,  is  evident  from  the  Congressional  resolution  creating 
the  U.S.  Department  of  Transportation  study  (supra  note  26): 

"Whereas  Congress  finds  that  suffering  and  loss  of  life  resulting 
from  motor  vehicle  accidents  and  the  consequent  social  and  eco- 
nomic dislocations  are  critical  national  problems;  and  whereas  there 
is  growing  evidence  that  the  existing  system  of  compensation  for 
such  loss  and  suffering  is  inequitable,  inadequate  and  insufficient  and 
is  unresponsive  to  existing  social,  economic  and  technical  conditions; 
and  whereas  there  is  needed  a  fundamental  re-evaluation  of  such 
system,  including  a  review  of  the  role  and  effectiveness  of  insurance 
and  the  existing  law  governing  liability.  .  ." 

Pub.  L.  90-313  (May  22,  1968)  82  Stat.  126  (S.  J.  Res.  129).  Franklin  J. 
Marryott,  former  Vice  President  of  the  Liberty  Mutual  Insurance  Company,  and 
a  leading  defender  of  the  fault  insurance  system,  has  said: 

"The  trend  is  in  the  direction  of  providing  victims  of  accident  or 
misfortune  some  compensation  for  loss  regardless,  or  almost  regard- 
less, of  the  question  of  fault.  .  .  .  [Public  attitudes]  reflect  an  increas- 
ing determination  to  find  some  way  to  pay  the  victim  for  at  least  part 
of  his  loss  and  a  lessening  of  the  concern  about  not  paying  those  at 
fault  and  not  imposing  the  costs  upon  those  free  from  fault.  The 
old  morality  that  had  as  its  premise  that  only  wrongdoers  should 
be  punished,  and  that  any  degree  of  fault  on  the  part  of  the 
claimant  would  bar  his  recovery  of  damages,  has  been  crumbling.  It 
is  fighting  a  losing  battle  with  the  quest  for  security." 

Marryott,  The  Ton  System  and  Automobile  Claims:  Evaluating  the  Keeton- 
O'Connell  Proposal.  52  A.B.A.J.  639,  643  (1966). 

96.  Now  we  can  fully  appreciate  the  absurdity  of  the  notion  that  the  fault 
insurance  system  is  a  "deterrent"  to  bad  driving.  Earlier  we  saw  that,  taken  just 
as  a  theoretical  proposition,  the  notion  of  insured  civil  liability  as  a  deterrent  to 
unsafe  conduct  was  not  plausible.  See  pp.  12-13  supra.  The  notion  is  a  vestige  of 
old  thinking  about  fault  law,  before  liability  insurance.  Now  over  99%  of  New 
York  cars  are  insured  (see  note  20  supra),  and  all  that  is  possibly  left  of  the 
"deterrence"  argument  under  the  fault  insurance  system  is  that  insurance  company 
underwriting  and  rating  practices  will  cause  the  bad  drivers  to  be  denied  insurance, 
to  have  their  insurance  cancelled  or  to  have  their  rates  go  up.  Even  in  this  attenu- 
ated form  the  argument  is  without  substance.  It  has,  in  effect,  been  overwhelmed 
by  the  very  steps  society  has  taken  to  expand  compensation  to  victims,  or  to  pro- 
tect consumers  against  harsh  actions  by  insurers.  Insurers  cannot  cancel  policies  for 
accident  involvement,  even  if  the  policyholder  was  adjudged  at  fault.  People  who 
cannot  get  insurance  in  the  normal  market  can  obtain  it  through  the  assigned 
risk  plan,  again  without  regard  to  fault.  Rate  differentials,  being  matters  of 
prediction  and  not  recoupment,  vary  according  to  many  factors  (such  as  place  of 
residence,  age  and  car  use)  that  have  nothing  to  do  with  the  individual  policy- 
holder's driving  record.  Some  insurance  companies  do  indeed  use  "merit  rating" 
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The  Futility  of  Palliatives 

Each  of  the  steps  we  have  just  recounted  was  reasonable 
and  in  the  pubUc  interest  when  it  was  taken.  More  such  steps 
are  constantly  being  recommended.  But  by  proceeding  on  this 
patchwork  basis  we  do  nothing  about  the  fundamental,  un- 
bridgeable divergence  of  the  principles  underlying  the  fault 
insurance  system  in  practice  —  fault  liability,  indemnity  in- 
surance and  compensation  for  victims. 

That  is  why,  every  time  we  close  a  gap  or  enrich  compensa- 
tion, and  every  time  we  cover  up  some  symptom  of  instability 
in  the  insurance  mechanism,  we  make  the  fault  insurance 
system  more  cumbersome  and  more  expensive.  That  is  why 
the  many  current  proposals  to  ameliorate  one  or  another  of 
the  defects  in  the  system,  without  coming  to  grips  with  its 
fundamental  illogic  and  perversity,  are  bound  to  fail.  In 
trying  to  patch  up  one  defect,  they  will  inevitably  make  other 
defects  more  than  commensurately  worse. 

An  example.  It  is  sometimes  proposed  that  disputed  auto- 
mobile accident  claims  be  decided  by  arbitration.^^  The  pur- 
pose is  to  ameliorate  the  delay  and  court  congestion  which  we 
have  seen  in  the  fault  insurance  system.  The  proposals  proceed 


plans  which  are  sometimes  loosely  thought  of  as  varying  one's  premium  rates 
according  to  the  quality  of  one's  driving.  But  even  the  merit  rating  plans  do  not 
depend  upon  fault  law.  Rather,  premium  surcharges  and  discounts  are  based  on 
accident  involvement.  With  a  few  exceptions  for  broad  and  objective  categories, 
the  merit  rating  plans  do  not  significantly  turn  on  legal  fault  or  accident  severity. 

97.  See,  e.g..  Conn.  Ins.  Dept.,  A  Program  for  Automobile  Insurance  and 
Accident  Benefits  Reform  14-16  (1969);  Defense  Research  Institute,  Re- 
sponsible Reform:  A  Program  to  Improve  the  Liability  Reparation  System 
14-17  (1969);  Committee  on  AutOxMobile  Accident  Reparations,  Report  to 
THE  Executive  Committee  of  the  New  York  State  Bar  Ass'n  10  (1970). 
The  current  proposals  apply  only  to  small  claims  below  a  stated  dollar  amount 
and  are  mandatory  only  with  respect  to  initial  submission  of  the  dispute  to 
arbitration.  The  arbitrators'  decision  is  not  binding  on  the  parties,  and  for 
constitutional  reasons  (the  jury  trial  guarantee  in  N.Y.  Const.,  art.  I,  §2)  prob- 
ably could  not  be  made  binding.  A  party  dissatisfied  with  the  arbitrators'  decision 
can  "appeal"  to  the  courts  (after  paying  the  arbitration  costs)  for  a  full  re-trial 
of  the  dispute. 
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from  the  mistaken  assumption  that  court  congestion  is  the 
cause,  rather  than  the  symptom,  of  what  is  wrong  with  the 
fault  insurance  system. 

The  arbitration  proposals  are  up  against  a  dilemma  which 
they  can  never  resolve.  To  the  extent  they  apply  only  to  small 
claims,  as  do  all  the  current  proposals,  they  would  help  pre- 
cisely those  claimants  who  already  do  best  under  the  fault 
insurance  system,  and  would  be  far  from  certain  to  reduce 
court  congestion  in  this  State. '^^  Because  the  arbitrators'  de- 
cisions are  not  binding  on  the  parties,  as  is  the  case  with  all 
the  current  proposals,  the  same  result  would  follow  even  in 
the  range  of  claims  within  the  arbitrator's  jurisdiction  —  the 
smaller  claim,  already  overcompensated,  would  be  closed  by 
arbitration;  the  larger  claim  would  end  up  in  court.^**  But 


98.  Arbitration  is,  under  any  of  the  proposals,  available  only  for  relatively 
small  claims,  e.g.,  for  claims  under  $3,000.  These  claims  are  the  ones  that  the  fault 
insurance  system  handles  fastest  and  most  generously.  See  pp.  20,  26-28  supra. 
Small  claim  arbitration  would  not  appear  capable  of  drawing  cases  away  from  the 
courts  in  this  State,  because  (partly  due  to  the  known  existence  in  every  case  of 
$10,000  of  compulsory  liability  insurance)  the  plaintiffs  in  most  personal  injury 
lawsuits  here  demand  more  money  than  the  dollar  limit  on  the  arbitrator's  juris- 
diction under  any  arbitration  proposal  of  which  we  are  aware.  See  Report  of  the 
Committee  on  State  Courts  of  Superior  Jurisdiction,  Variations  On  the  Pennsyl- 
vania System:  Partial  Elimination  of  Jury  Trials  in  Civil  Cases  Through  Compul- 
sory Arbitration  Before  Panels  of  Lawyers,  22  Record  of  N.Y.C.B.A.  638,  640 
(1967).  New  York  City,  where  court  congestion  and  delay  are  particularly  severe, 
already  has  a  Small  Claims  Part  of  the  Civil  Court  for  the  rapid  and  informal 
disposition  of  small  claims  generally.  N.Y.  City  Civ.  Ct.  Act,  §§1801-1810  (Mc- 
Kinney  Supp.  1969).  Indeed,  this  New  York  City  small  claims  court  disposes  of 
more  cases  every  year  than  the  "model"  arbitration  procedure  in  Philadelphia  has 
in  ten  years.  See  14th  N.Y.S.  JuD.  Conf.  Admin.  Bd.  Ann.  Rep.  236  (1969); 
Arbitration:  The  Philadelphia  Story,  J.  Amer.  Ins.,  Sept-Oct.  1969,  at  2. 

99.  In  the  larger  cases  it  is  worthwhile  to  the  dissatisfied  party  to  take  the  trou- 
ble and  expense  of  "appealing"  the  decision  by  starting  over  again  in  court.  See 
Rosenberg  &  Schubin,  Trial  By  Lawyer:  Compulsory  Arbitration  of  Small  Claims 
in  Pennsylvania.  74  Harv.  L.  Rev.  448,  467-68  (1961).  One  study  concludes  that 
most  arbitration  decisions  in  cases  involving  more  than  $2,000  would  be  almost 
automatically  "appealed"  by  one  party  or  the  other.  See  Report  of  the  Committee 
on  State  Courts  of  Superior  Jurisdiction,  supra  note  98,  at  640-41. 

Two  careful  studies  of  existing  small  claims  arbitration  arrangements  elsewhere 
have  concluded  that  they  would  not  help  any  but  the  smallest  cases.  The  Asso- 
ciation of  the  Bar  of  the  City  of  New  York  study  concluded  that  the  effect  of 
arbitration  would  be: 

"(a)  to  throw  back  onto  the  courts  the  very  congestion  sought  to 
be  avoided,  at  an  added  cost  to  the  public,  (b)  to  save  no  time 


391 


The  Present  System  in  Practice  51 

to  the  extent  arbitration  were  extended  to  more  and  larger 
claims,  the  result  would  be  that  more  automobile  accident 
victims  —  for  no  reason  except  that  they  are  so  numerous  — 
would  have  been  relegated  to  a  second-class  imitation  judi- 
ciary. ^«" 

In  short,  while  arbitration  is  useful  in  other  areas,  it  is  not 
suited  to  handling  automobile  accident  claims  in  this  State/^^ 
It  would  bring  serious  problems  in  return  for  a  chance  at  a 


and  to  cost  more  money  for  the  claimant  who  is  successful  at  arbi- 
tration, but  who  must  thereafter  ride  out  an  appeal  and  bear  the 
expense  of  having  his  case  tried  a  second  time,  and  (c)  to  prevent 
the  small  or  indigent  claimant,  due  to  costs  and  delays,  from 
appealing  or  from  ever  getting  a  trial  before  a  court." 
Report  of  the  Committee  on  State  Courts  of  Superior  Jurisdiction,  supra  note  98, 
at  641.  Similarly,  the  Columbia  University  Project  for  Effective  Justice  concluded: 

"There  is  no  evidence  that  the  scheme  would  work  in  larger  cases, 

where  the  cost  of  returning  to  court  either  would  not  be  out  of 

proportion  to  the  possible  yield  or  would  have  to  be  set  so  high 

that  it  might  be  struck  down  on  state  constitutional  grounds  as  an 

indirect  prohibition  of  trial  by  jury." 

Rosenberg,    Court   Congestion:   Status,   Causes  and  Proposed  Remedies,   in  The 

American  Assembly,  the  Courts,  the  Public  and  the  Law  Explosion  29,  52 

(1965). 

100.  Studies  of  existing  arbitration  schemes  in  operation  suggest  that  the 
arbitration  forum  is  a  "second-class"  dispenser  of  justice,  inferior  to  the  courts 
in  competence,  dignity  and  regularity.  "Far-reaching  social  and  political  con- 
siderations negate  any  proposal  which  would  relegate  this  large  segment  of 
society  [small  claim  litigants]  to  a  system  which  is  open  to  attack  as  'second- 
class  justice'."  Report  of  the  Committee  on  State  Courts  of  Superior  Jurisdiction, 
Partial  Elimination  of  Jury  Trials  in  Civil  Cases  —  New  York  Simplified  Pro- 
cedure versus  the  Pennsylvania  System,  18  Record  of  N.Y.C.B.A.  615,  617 
(1963).  See  also  Institute  of  Judicial  Administration,  Compulsory  Arbitra- 
tion AND  Court  Congestion  —  the  Pennsylvania  Compulsory  Arbitration 
Statute  6,  10-11  (1956);  A.  Levin  &  E.  Woolley,  Dispatch  and  Delay:  A 
Field  Study  of  Judicial  Administration  in  Pennsylvania  52  (1961);  Marshall, 
Arbitration:  A  Report  of  First  Impression,  22  Shingle  (publication  of  the  Phila- 
delphia Bar  Ass'n.)  21,  22  (1959);  Comment,  2  Vill.  L.  Rev.  529,  537-38  (1957). 
And  the  arbitration  forum  has  a  tendency  to  yield  different  results  than  would 
judge  and  jury.  Rosenberg  &  Schubin,  supra  note  99,  at  466  (reporting  that  almost 
one-third  of  the  cases  surveyed  came  out  differently  to  a  significant  degree).  Nor 
does  it  appear  that  these  compromises  as  to  the  quality  of  the  forum  even  conserve 
the  resources  of  the  legal  profession.  It  takes,  on  the  average,  nearly  three  arbitra- 
tion hearings  and  the  participation  of  eight  attorneys  to  avoid  one  trial.  Rosenberg 
&  Schubin,  supra  note  99,  at  462. 

101.  See  A.B.A.  Report,  supra  note  43,  at  54-61;  Aksen,  Arbitration  of  Auto- 
mobile Accident  Cases,  1  Conn.  L.  Rev.  70  (1968). 
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slight  reduction  in  one  of  the  kinds  of  delay  in  the  fault  in- 
surance system. 

Another  example.  It  is  sometimes  proposed  that  the  defense 
of  contributory  negligence,  which  prevents  a  plaintiff  from 
being  paid  if  he,  as  well  as  the  defendant,  was  at  fault,  be 
replaced  with  a  rule  of  comparative  negligence  which  would 
reduce  the  plaintiff's  recovery  without  barring  it  altogether.^"" 
The  proposal  is  aimed  at  one  of  the  two  main  rules  of  fault 
law  that  exclude  victims  from  compensation  —  the  other,  and 
more  serious,  being  the  requirement  that  someone  else  be 
proved  negligent  before  the  victim  can  be  paid.  Comparative 
negligence  would  at  least  qualify  for  compensation  some  vic- 
tims who  cannot  get  it  now,  and  that  much  is  good.^°^  But  it 
would  do  so  by  making  the  process  of  deciding  claims  more 
complicated  than  it  is  today. ^"^  It  would  increase  the  ineffi- 
ciency of  the  fault  insurance  system.  To  the  extent  it  increased 
benefits  to  victims,  it  would  do  so  at  a  disproportionate  cost 
to  consumers  in  higher  premiums.'"^ 


102.  See,  e.g.,  A.B.A.  Report,  supra  note  43,  at  75-77;  Conn.  Ins.  Dept., 
supra  note  97,  at  17-19;  Defense  Research  Institute,  supra  note  97,  at  23. 
See  also  note  13  supra  and  materials  there  cited. 

103.  The  increase  in  numbers  of  compensated  victims  would  likely  be  smaller 
than  is  commonly  anticipated,  because  even  today  both  juries  and  insurance  ad- 
justers often  apply  a  lough-and-ready  rule  of  comparative  negligence.  See,  e.g., 
P.  Magarick,  Successful  Handling  of  Casualty  Claims  17-18  (1955);  Benson, 
Can  New  York  Afford  Comparative  Negligence?,  27  N.Y.S.B.  Bull.  291   (1955). 

104.  Comparative  negligence  gives  an  illusion  of  mathematical  precision  to 
what  is,  at  best,  a  highly  imprecise  judgment  as  to  blameworthiness — with  the  judg- 
ment of  relative  blameworthiness  to  be,  by  definition,  even  more  perplexing.  The 
Columbia  University  Pioject  for  Efi'ective  Justice  conducted  a  survey  of  the  effects 
of  introducing  comparative  negligence  in  a  state  (Arkansas)  whose  overload  and 
delay  problems  are  less  serious  than  New  York's,  and  concluded  that  potential 
litigation  was  increased  and  the  determination  of  damages  became  more  difficult. 
Rosenberg,  Comparative  Negligence  in  Arkansas:  A  "Before  and  After"  Survey, 
13  Ark.  L.  Rev.  89,  108  (1959). 

105.  See  pp.  34-37  supra.  For  some  of  the  other  difficulties  likely  to  be  en- 
countered under  a  comparative  negligence  rule,  see  Benson,  supra  note  103;  Body, 
Comparative  Negligence:  The  Views  of  a  Trial  Lawyer,  44  A. B.A.J. ,  346  (1958); 
Harkavy,  Comparative  Negligence:  The  Reflections  of  a  Skeptic,  43  A. B.A.J.  1115 
(1957);  Varnum,  Comparative  Negligence  in  Automobile  Cases,  24  Ins.  Counsel 
J.  60  (1957). 
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Even  those  victims  who  would  receive  compensation  for  the 
first  time  under  a  comparative  neghgence  rule  would  have 
their  compensation  cut  down  by  that  same  rule.  Comparative 
negligence  concedes  the  validity  of  the  principle  that  even 
negligent  victims  should  be  paid,  and  then  neither  implements 
the  principle  fully  nor  accepts  the  even  more  obvious  principle 
that  all  non-negligent  victims  should  be  paid. 

Comparative  negligence,  Hke  other  paUiatives,  is  not  with- 
out merit.  It  is  just  a  very  bad  bargain  for  accident  victims 
and  insurance  consumers. 

One  final  example,  although  there  are  many  more.  It  is 
sometimes  proposed  that  some  medical  and  income  loss  be 
paid  to  all  accident  victims  on  a  first-party,  no-fault  basis, 
with  such  payments  to  be  set  off  against  any  subsequent 
amount  recovered  by  the  victim  from  a  negligent  party's  in- 
surer. ^^^  What  these  proposals  amount  to  is  an  overlay  of  no- 
fault  benefits  on  top  of  the  fault  insurance  system.  Their  pur- 
pose is  to  lessen  the  delay  and  incompleteness  which  we  have 
seen  in  the  fault  insurance  system.  But  the  "overlay"  proposals 
would  do  so  in  a  way  that  would  increase  the  inefficiency  of 
the  overall  reparations  system  and  that  would  have  to  raise 
premium  rates  substantially. 


107 


106.  See,  e.g.,  W.  Blum  &  H.  Kalven,  supra  note  47,  at  84;  Conn.  Ins.  Dept., 
supra  note  97,  at  6-8;  Defense  Research  Institute,  supra  note  97,  at  11-13; 
Calif.  State  Bar  Ass'n,  Report  of  Comrn.  on  Personal  Injury  Claims,  40  J.S.B. 
Calif.  148,  153-54  (1965);  Committee  on  Automobile  Accident  Reparations, 
supra  note  97,  at  6-9. 

107.  Every  reparations  system  involves  frictional  or  operating  costs  (see  note 
17  supra),  and  the  overlay  of  a  first-party,  no-fauit  "system"  on  top  of  the  fault 
insurance  system  would  just  make  the  consumer  pay  to  operate  two  reparations 
systems  instead  of  one.  Moreover,  an  overlay  of  first-party  benefits  on  the  fault 
insurance  system  would  also  require  consumers  to  pay  for  special  administrative 
costs  resulting  from  the  interaction  of  the  two  "systems,"  mainly  in  the  process 
of  setting  off  first-party  benefits  against  liability  awards.  The  most  extreme  ex- 
amples of  expensiveness  among  the  "overlay"  proposals  are  those  that  would  have 
the  first-party,  no-fault  benefits  be  in  addition  to  any  benefits  received  through 
the  fault  insurance  system,  that  is,  without  even  a  set-off  of  first-party,  no-fault 
benefits  against  any  subsequent  liability  award.  See,  e.g.,  Fuchsberg,  Lawyers  View 
Proposed  Changes,  1967  U.  III.  L.  For.  565.  571.  Even  apart  from  their  tendency 
to  subsidize  litigation,  these  proposals  would  lead  to  virtually  the  largest  imagin- 
able duplication  of  benefits  and  increase  in  premiums. 
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Beyond  the  serious  practical  defect  of  expensiveness,  the 
"overlay"  proposals  are  up  against  a  dilemma  which  they  can 
never  resolve.  To  the  extent  they  place  low  limits  on  the  no- 
fault  benefits,  as  do  all  the  current  proposals,  they  would 
aggravate  the  misallocation  of  benefits  —  paying  too  much 
on  small  losses  and  too  little  on  large  losses  —  that  is  already 
one  of  the  crudest  flaws  in  the  fault  insurance  system/"^  To 
the  extent  the  "overlay"  proposals  provide  generous  benefits 
on  a  first-party,  no-fault  basis,  they  destroy  anything  that 
might  be  left  of  a  reason  for  continuing  to  have  the  fault  in- 
surance system  at  all,  for  the  most  basic  principles  of  fault 
law  (shifting  losses  to  negligent  defendants  and  denying  com- 
pensation to  negligent  plaintiffs)  would  have  been  completely 
done  away  with  by  the  combination  of  liability  insurance  and 
first-party  benefits. 

In  short,  the  "overlay"  proposals  are  a  dramatization  of 
the  conflict  among  the  three  main  elements  of,  or  expectations 
about,  the  contemporary  fault  insurance  system — fault  law 
liabihties,  insurance  against  the  Habilities,  and  compensation 
of  victims. 

Conclusion 

In  examining  the  fault  insurance  system  in  practice,  we 
have  seen  its  inherent  or  theoretical  defects  magnified  many 
times  by  the  practical  burden  of  a  large  number  of  claims, 
and  we  have  seen  practical  failings  even  beyond  those  to 
which  the  theory  of  the  system  alerted  us. 


108.  With  low  limits  on  its  first-party,  no-fault  benefits,  an  "overlay"  proposal 
would  do  little  for  the  seriously  injured  victim  with  large  medical  expense  and 
wage  loss.  But  such  a  proposal  would  do  a  lot  for  the  victim  with  slight  losses. 
It  would  pay  him  in  full,  while  leaving  him  free  to  take  a  chance  on  getting  even 
more  through  the  fault  insurance  system.  The  "overlay"  proposal  would  thereby 
especially  improve  the  bargaining  position  of  the  victim  with  a  small  loss,  enabling 
him  to  get  from  the  fault  insurance  system,  and  its  supporting  consumers,  even 
greater  overcompensation  than  he  gets  now.  See  pp.  26-28  supra.  With  a 
low  limit  on  no-fault  benefits,  an  "overlay"  proposal  at  once  acknowledges  the 
validity  of  the  goal  of  compensating  all  victims  and  then  draws  back  from  pur- 
suing that  goal  effectively. 
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The  practical  defects  of  the  fault  insurance  system  are 
deeply  rooted  in  the  basic  contradictions  of  the  "system,"  and 
in  the  conflict  between  what  the  various  warring  elements  of 
the  "system"  were  intended  to  do  and  what  they  are  now 
expected  to  do. 

The  only  prospect  for  the  present  system  is  more  delays, 
higher  premiums  and  worse  misallocations  of  resources. 

Further  attempts  to  modernize  the  fault  insurance  system 
by  tinkering  with  it,  while  leaving  its  essentials  intact,  are 
sure  to  be  expensive  and  self-defeating.  The  operators  of  the 
present  system  would  just  be  buying  themselves  time  with 
other  people's  money. 

The  time  has  come  to  make  a  fresh  start,  to  ask  ourselves 
what  we  want  an  automobile  accident  reparations  system  to 
do,  and  then  to  get  a  system  that  will  do  it. 
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As  we  move  from  criticizing  the  present  system  to  designing 
a  new  one,  we  need  first  to  be  precise  about  what  we  want  an 
accident  reparations  system  to  do. 

For  whose  benefit  should  automobile  insurance  exist? 
Whose  interests  should  be  paramount  in  any  new  system? 

Before  trying  to  answer  those  questions,  let  us  pause  to 
make  sure  they  should  be  asked.  Why  have  criteria?  Why  try 
to  design  a  system?  Because  faihng  to  ask  these  questions,  and 
to  act  in  accordance  with  the  answers,  has  got  us  where  we 
are  today.  The  present  fault  insurance  system,  however  tor- 
mented in  theory  and  vicious  in  practice,  is  not  the  product  of 
anyone's  evil  design.  It  is  the  result  of  drift,  happenstance  and 
improvisation.  We  can  no  longer  afford,  in  either  economic 
or  human  terms,  not  to  ask  the  right  questions. 

For  whose  benefit,  then,  should  automobile  insurance  exist? 

It  is  arguable,  and  has  come  to  pass  under  the  fault  insur- 
ance system,  that  any  such  system  should  consider  above  all 
the  interests  of  those  who  operate  it  —  the  insurance  com- 
panies, lawyers,  adjusters,  insurance  agents  and  insurance 
regulators.  It  is  arguable,  and  has  come  to  pass  under  the  fault 
insurance  system,  that  the  essential  interests  of  those  who 
operate  the  system  are  inherently  opposed  to  the  interests  of 
those  who  deal  with  the  system  from  outside  —  that  conflict 
and  antagonism  are  inevitable  and  the  only  question  is  who 
is  winning. 

We  reject  both  those  views. 

As  a  matter  of  sound  public  policy,  we  believe  that  auto- 
mobile insurance  should  primarily  serve  (i)  accident  victims, 
(ii)  consumers  of  automobile  insurance,  and  (iii)  citizens 
generally.  But  that  does  not  mean  the  interests  of  those  who 
operate  the  system  must  be  trampled.  For  it  may  be  possible, 
in  designing  a  system,  to  narrow  the  areas  in  which  conflict 
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and  antagonism  of  interest  are  indeed  inevitable,  so  that  the 
interests  of  those  who  operate  the  system  may  be  accommo- 
dated to  the  dominant  interests  of  victims,  consumers  and 
society  generally. 

Obviously  victims,  consumers  and  citizens  are  not  three 
mutually  exclusive  groups.  We  are  all  members  of  the  third, 
largely  members  of  the  second  and  occasionally  members  of 
the  first. 

But  by  directing  attention  at  victims,  consumers  and  citi- 
zens, we  can  best  see  that  there  are  three  major,  valid  points 
of  view  to  be  considered. 

The  victim  is  the  person  injured  in  an  automobile  accident, 
and  his  overriding  concern  is  what  is  to  become  of  him.  Will 
he  get  the  medical  care  he  needs?  Will  he  get  money  to  cover 
his  losses  and  expenses?  How  will  the  insurance  system  deal 
with  him  in  his  adversity? 

The  insurance  consumer  is  the  policyholder,  the  fellow  who 
pays  the  premiums.  He  may  or  may  not  ever  have  an  accident 
and  may  or  may  not  have  occasion  to  view  the  system  from 
the  victim's  perspective.  But  in  any  event  he  is  dealing  with 
the  system,  holding  its  contract,  paying  his  money  into  it.  Will 
he  be  able  to  get  insurance?  How  much  will  he  have  to  pay, 
and  can  he  afford  it?  How  will  the  system  treat  him  after  he 
gets  insurance?  And  how  will  it  treat  him,  as  a  policyholder, 
after  he  has  an  accident? 

Considering  the  interest  of  citizens  generally  is  a  way  of 
reminding  ourselves  that  society  at  large  is  affected  by  what  is 
done  with  the  system  of  handling  automobile  accident  costs. 
Some  citizens  are  neither  accident  victims  nor  insurance  con- 
sumers. Granted  that  everyone  is  potentially  one  or  both.  But, 
more  important,  we  all  have  an  interest  in  how  well  or  badly 
the  great  institutions  of  our  society  function,  for  we  cannot 
quarantine  them  and  their  conduct  ramifies  through  the  com- 
munity. Can  a  system  of  handling  automobile  accident  costs 
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bring  safer  driving?  Will  it  improve  respect  for  law?  Will  it 
help  the  courts  work  better?  Will  it  lift  burdens  from  people 
who  can  least  bear  them? 

In  most  respects  the  interests  of  victims,  consumers  and 
citizens  generally  coincide.  Many  qualities  of  a  good  accident 
reparations  system  are  desirable  from  the  standpoints  of  all 
three.  Other  qualities  are  desirable  from  the  perspective  of  one 
of  the  groups  and  make  no  difference  to  the  others.  Some- 
times, however,  the  interests  of  victims,  consumers  and  citi- 
zens are  actually  or  potentially  in  conflict.  There,  interests 
have  to  be  balanced  and  choices  made. 

Throughout  we  will  never  be  far  from  the  question  of  pri- 
orities. For  we  are  balancing  interests,  deciding  which  needs 
should  be  met  first  and  most  fully,  choosing  which  goals 
should  be  paramount,  allocating  resources  which  are  not  un- 
limited. Deciding  on  priorities  is  never  easy,  for  it  evicts  our 
minds  from  the  dream  world  where  every  good  wish  can  be 
fulfilled.  But  if  we  let  priorities  sHde,  all  we  do  is  forfeit  our 
chance  to  influence  what  will  happen  to  us.  Making  our  pri- 
orities clear  is  worth  the  effort. 

From  the  combined  points  of  view  of  the  accident  victim, 
the  insurance  consumer  and  citizens  generally,  a  system  of 
handling  automobile  accident  costs  should  be,  first  of  all, 
humane  and  fair.  These  two  ultimate  human  criteria  define  the 
result  or  product  to  be  sought  from  any  new  system.  They 
have  guided  our  detailing  of  the  characteristics  of  the  opera- 
tion or  process  of  a  good  new  system  —  the  specific  cri- 
teria set  out  below.  Considerations  of  humanity  and  fairness 
will  also  guide  us  when,  in  designing  a  new  system,  desirable 
operating  characteristics  or  criteria  have  to  be  balanced  and 
difficult  choices  made/*^'* 


109.  There  are  relatively  few  discussions  of  criteria  and  priorities  in  automobile 
accident  reparations.  For  a  good  exception,  see  R.  Keeton,  Venturing  to  Do 
Justice,  Chs.  8  &  9,  especially  at  136-43  (1969).  See  also  Marryott,  supra  note 
95.  at  640. 
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To  be  most  humane  and  fair  in  its  results,  a  system  of 
handling  automobile  accident  costs  should  have  the  following 
specific  operating  characteristics: 

•  It  should  compensate  all  victims. 

•  It  should  pay  generous  benefits. 

•  It  should  be  efficient. 

•  It  should  have  low  premiums. 

•  It  should  internalize  accident  costs  to  activities  causing 
accidents. 

•  It  should  pay  benefits  fast. 

•  It  should  pay  benefits  periodically,  rather  than  in  a  single 
lump  sum. 

•  It  should  be  rehable. 

•  It  should  be  stable. 

•  It  should  help  prevent  accidents  and  reduce  accident 
costs. 

•  It  should  give  consumers  real  choice  and  influence. 

•  It  should  help  the  courts  and  other  related  institutions 
work  well. 

•  It  should  be  operated  by  private  enterprise. 

Compensation  for  All  Victims 

From  the  point  of  view  of  the  accident  victim,  any  new 
system  should  pay  him.  It  should  pay  him,  whoever  he  is.  It 
should  pay  benefits  to  all  victims. 

Every  accident  cost  is  borne  by  someone.  If  the  compensa- 
tion system  ignores  certain  victims,  it  does  not  thereby  make 
their  losses  go  away.  A  victim  denied  compensation  by  the 
automobile  insurance  system  just  has  to  get  the  money  some- 
where else.  Whether  he  gets  it  from  savings,  family,  friends, 
private  charity  or  public  assistance,  his  accident  cost  is  no 
less,  and  it  can  be  inflicted  upon  the  victim  and  others  in  a 
most  disruptive  and  demeaning  way. 
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Once  the  accident  has  happened,  the  big  question  is  whether 
the  victim  is  to  be  paid  or  not.  He  may  be  a  good  or  bad 
driver,  irresponsible  or  just  unlucky,  but  there  he  is.  The 
victim's  interest  is  clear,  and  neither  consumers  nor  society 
at  large  would  seem  to  have  any  reason  to  impede  the  victim's 
return  to  normal  life. 

One  corollary  that  is  easy  to  overlook  is  the  possible  catas- 
trophic effect  of  the  accident  on  the  other  fellow,  the  driver  or 
owner  of  the  car  that  caused  the  injury.  One  can  be  wiped  out 
by  an  accident  without  being  physically  a  victim.  If  the  vic- 
tim's loss  is  merely  shifted  to  the  other  fellow,  and  not  dis- 
tributed, the  effect  may  be  to  ruin  the  other  fellow. 

Under  the  fault  insurance  system,  the  other  fellow  is  pro- 
tected by  liability  insurance.  The  fault  insurance  system  is 
right  in  protecting  him.  True,  we  criticized  the  fault  insurance 
system  for  protecting  the  other  fellow  better  than  the  victim. 
But  any  new  system  should  continue  to  protect  the  other  fel- 
low. No  one  should  be  financially  destroyed  by  his  share  of 
the  cost  of  accidents. 

Generous  Benefits 

Again  from  the  point  of  view  of  the  accident  victim,  once 
the  compensation  system  has  undertaken  to  pay  for  his  loss 
there  is  no  reason  for  the  system  to  stop  short  of  paying  for 
all  of  his  loss. 

What  is  a  loss?  That  question  involves  priorities  and  the 
balancing  of  the  interests  of  victims  and  consumers,  points  to 
be  taken  up  later.  But  the  question  has  more  to  it  than  that. 
Any  system  of  handling  accident  costs  gives  out  economic 
benefits.  It  distributes  money  after  the  accident.  It  does  not 
erase  the  accident  or  avenge  a  wrong.  For  purposes  of  using 
money  to  compensate  accident  victims  for  loss,  loss  has  to 
mean,  first  and  foremost,  monetary  or  economic  loss.^^*^ 


110.    For  a  discussion  of  the  present  relationship  between  insurance  payments 
and  economic  loss,  see  pp.  25-29  supra. 
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But  there  should  be  no  qualitative  distinction  among  kinds 
of  economic  loss,  which  is  another  way  of  saying  that  the 
scope  of  benefits  should  be  unhmited. 

Similarly,  leaving  aside  for  the  moment  the  matter  of  bal- 
ancing benefit  levels  and  premium  levels,  there  should  be  no 
limit  on  the  amount  of  loss  which  is  compensable.  A  loss  is 
no  less  a  loss  by  being  a  big  loss.  Quite  the  contrary.  Losses 
are  not  Hmited,  and  benefits  should  not  be.  There  are  more 
humane  ways  to  economize. 

But  there  is  real  question  whether  an  economic  loss  already 
repaid  or  repayable  from  another  source  is  still  a  loss.  Cer- 
tainly it  is  less  urgent. 

Priorities  among  kinds  of  payment  must  indeed  be  identi- 
fied, if  we  are  to  balance  the  interest  of  victims  in  large  pay- 
ments against  the  interest  of  consumers  in  low  premiums.  In 
the  allocation  of  economic  benefits,  net  economic  loss  should 
have  a  high  priority,  far  higher  than  non-economic  items  and 
far  higher  than  economic  losses  already  repaid  from  another 
source. 

Efficiency 

From  the  point  of  view  of  both  the  victim  and  the  con- 
sumer, any  new  system  should  be  efficient. 

The  transfer  of  automobile  accident  costs  should  be  made 
by  a  mechanism  that  gets  to  the  victim  as  much  as  possible  of 
the  money  that  is  paid  into  the  mechanism.  In  the  eyes  of  the 
victim  and  the  consumer,  money  that  sticks  to  the  mechanism 
and  any  new  costs  generated  by  the  mechanism  are  wasteful. 

To  the  victim,  increased  efficiency  means  more  money  avail- 
able for  benefits.  To  the  consumer,  increased  efficiency  means 
lower  premiums. 

To  the  extent  that  a  system  is  made  more  efficient,  it  be- 
comes possible  either  to  increase  benefits  while  holding  pre- 
miums constant,  or  to  reduce  premiums  while  keeping  benefits 
constant,  or  to  do  some  combination  of  the  two. 


402 


Criteria  for  a  Good  System  65 

There  may  be  perfectly  good  reasons  for  an  efficient  system 
to  have  either  low  benefits  and  hence  low  premiums  or  high 
benefits  and  hence  high  premiums.  That  is  a  matter  of  bal- 
ancing valid  interests.  But  there  is  no  excuse  for  the  system 
not  to  be  efficient,  as  long  as  we  reject  the  notion  that  the 
system  exists  for  the  benefit  of  those  who  operate  it. 

Low  Premiums 

From  the  viewpoint  of  the  consumer  of  insurance,  any  new 
system  should  be  inexpensive  at  the  consumer  level.  Premiums 
should  be  low. 

How  low  the  premiums  should  be  involves,  again,  a  ques- 
tion of  priorities.  Low  premiums  are  the  consumer's  analogue 
of  the  victim's  generous  benefits.  How  low  premiums  can  be 
will  also  depend  on  how  much  can  be  saved  by  improving 
efficiency,  since  that  will  disclose  how  much  will  be  available 
for  enrichment  of  benefits  and  reduction  of  premiums. 

How  low  a  premium  is  "low,"  like  the  question  of  how  high 
a  premium  is  "expensive,"  asked  earlier  about  the  fault  insur- 
ance system,  depends  partly  on  the  value  of  what  the  con- 
sumer gets  for  his  money  and  partly  on  his  ability  to  pay. 

The  value  given  by  any  system  will  concern  all  the  criteria 
for  a  good  one.  The  relationship  to  the  consumer's  ability  to 
pay  would  seem  to  turn  on  having  the  benefits  payable  under 
an  insurance  policy  bear  some  relation  to  the  policyholder's 
own  economic  circumstances,  since  premium  levels  under  any 
policy  are  related  to  benefit  levels. 

Internalization  of  Costs 

From  the  point  of  view  of  victims,  consumers  and  citizens 
generally,  an  activity  that  generates  costs  should  bear  those 
costs. '^'  It  is  a  matter  of  sound  economic  resource  allocation 
as  well  as  of  elementary  fairness. 


111.  For  discussions  of  internalization  of  accident  costs,  or  "genera!  deterrence," 
see  G.  Calabresi,  The  Costs  of  Accidents,  supra  note  19.  at  68-77.  144-50, 
244-53,  and  the  articles  by  the  same  author  {see  note  20  supra). 
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If  the  added  cost  of  safety  measures  or  accident  compensa- 
tion is  added  onto  the  price  which  the  consumer  pays  for  the 
product  or  service  involved,  then,  in  keeping  with  the  theory 
of  a  free  market,  the  consumer  is  best  able  to  make  an  intelli- 
gent choice  of  whether  and  how  much  of  the  product  or 
service  to  buy.  Only  if  the  costs  of  a  product  or  activity  are 
thus  internahzed  or  reflected  in  its  market  price  will  a  free 
market  be  able  to  allocate  resources  well. 

From  the  viewpoint  of  society  at  large,  the  accident  costs 
of  driving  should  be  internalized  to  the  activity  of  driving. 
Especially  where  the  driving  population  is  significantly  dif- 
ferent from  the  total  population  and  where  alternative  modes 
of  transportation  are  available,  motoring  should  pay  its  way. 

For  the  free  market  to  do  its  work,  these  accident  costs 
should  be  internalized  to  the  activity  of  motoring  in  a  visible 
way,  one  that  shows  on  the  price  tag.  Leaving  victims  un- 
compensated from  any  source,  while  it  might  accomplish  a 
grisly  kind  of  "internalization,"  would  not  add  accident  costs 
to  the  price  of  motoring  in  a  way  visible  to  the  consumer  in  a 
free  market.  Like  the  fault  insurance  system,  it  would  amount 
to  stronger  market  deterrence  to  victims  than  to  careless 
drivers.  The  accident  costs  of  motoring  should  thus  be  inter- 
nalized to  the  activity  of  motoring  through  some  sort  of  cost 
distribution  or  insurance  mechanism,  one  that  makes  the 
cost  visible  before,  rather  than  after,  the  individual  decides 
whether,  when  and  how  much  to  engage  in  the  activity. 

Internalization  of  costs  is  quite  consistent  in  principle  with 
efficiency  and  low  premiums.  The  concept  concerns  distribu- 
tion of  the  costs  of  accidents,  not  the  loading  on  of  extraneous 
costs  or  operating  expenses.  It  is  a  principle  opposed  to  sub- 
sidies, either  way.  It  is  not  a  euphemism  for  soaking  the  driver. 

Rigorous  adherence  to  resource  allocation  theory  would 
call  for  the  costs  of  automobile  accidents  to  be  fully  internal- 
ized to  the  activity  of  motoring  through  the  automobile  insur- 
ance system.  It  is  a  sound  long-term  goal. 
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The  interest  of  consumers  in  low  premiums  and  the  interest 
of  victims  in  the  fullest  compensation  of  net  economic  loss 
call  for  eliminating  the  duplication  of  benefits  between  auto- 
mobile insurance  and  other  sources  of  compensation.  That 
leaves  the  question  which  source  should  be  primary  or  should 
be  drawn  upon  while  the  others  stood  aside/^^ 

The  other  sources  of  compensation  derive  from  different 
laws  and  traditions,  and  involve  a  variety  of  private  and  gov- 
ernmental insurance  mechanisms  generally  more  efficient  than 
automobile  insurance.  As  a  practical  matter  and  in  the  short 
run,  it  would  be  undesirable,  and  impossible,  to  make  those 
other  sources  stand  aside.  Internalization  should  yield  to  the 
goals  of  efficiency,  low  premiums  and  generous  benefits. 

But  if,  in  order  to  end  dupfication  of  benefits  promptly  and 
efficiently,  automobile  insurance  is  made  secondary  to  other 
sources,  it  should  be  done  in  a  way  that  leaves  the  greatest 
range  of  choice  to  consumers.  Automobile  insurance  should 
be  free  to  compete  with  the  other  sources.  If  automobile  in- 
surance became  efficient  and  otherwise  satisfactory  enough  in 
the  future,  it  could  become,  by  the  free  choice  of  consumers, 
the  primary  source  of  automobile  accident  reparations. 

Internalization  is  also  a  useful  yardstick  for  allocating  acci- 
dent costs  within  the  motoring  public  as  among  different  cate- 
gories of  drivers.  If  certain  categories  of  motoring  can  be 
singled  out  as  having  a  special  relationship  to  accident  costs — 
either  because  motorists  in  such  a  category  cause  unduly  large 
accident  costs  or  because  they  are  particularly  well  situated  to 


112.  By  "primary"  source  of  compensation  is  meant  the  one  source  among 
available  sources  of  compensation  which  alone  pays  the  initial  loss  benefits, 
while  the  other  sources  {i.e.,  "secondary"  sources)  stand  aside,  paying  compensa- 
tion in  turn  only  for  net  loss  left  uncompensated  after  the  primary  source  has 
been  exhausted.  Where  none  of  the  available  sources  of  compensation  for  a 
particular  loss  stands  aside  for  another,  such  sources  are  designated,  in  this  Re- 
port, as  overlapping  or  duplicate  sources  of  compensation  and  not  as  primary 
sources.  For  a  discussion  of  duplication  of  benefits,  .see  pp.  30-32  supra. 
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reduce  or  otherwise  deal  with  accident  costs  —  then  it  would 
seem  fairer  to  consumers  as  a  whole  that  the  accident  costs  of 
each  such  category  of  motoring  be  charged  to  that  category 
rather  than  to  all  consumers  equally. 

Prompt  Payments 

From  the  point  of  view  of  the  victim,  any  system  that  begins 
to  deliver  benefits  quickly  can  reduce  human  suffering,  hard- 
ship and  permanent  disability."'* 

Many  of  the  long-term  costs  of  personal  injury  in  auto- 
mobile accidents  could  be  avoided  by  prompt  and  complete 
medical  attention  and  rehabilitation  if  the  necessary  funds 
were  available  in  time.""* 

An  injured  person  who  needs  medical  help  usually  needs  it 
beginning  right  after  the  accident.  Rehabilitation  procedures 
—  which  help  an  injured  person  resume  normal  and  produc- 
tive life  and  which  reduce  long-term  costs  to  everyone  con- 
cerned—  often  have  to  be  chosen  soon  after  the  accident."^' 
Money  paid  quickly  after  the  accident  can  weight  these  de- 
cisions in  favor  of  the  best  human  repair. 

Society  at  large  also  has  an  interest  in  the  prompt  payment 
of  accident  victims.  While  he  bargains  with  an  adjuster  or 
waits  for  a  court,  the  victim  with  medical  bills  and  without 
earnings  has  to  get  the  money  somewhere.  The  longer  his  pay- 
ment is  held  up,  the  more  his  accident  cost  is  likely  to  become 
a  personal  tragedy  for  him  and  his  family,  and  the  more  likely 
it  is  that  the  burden  will  be  pushed  onto  others  —  such  as 
relatives,  friends,  charities  and,  ultimately,  taxpayers  —  who 
thereby  become  the  second-level  victims  of  the  accident. 


113.  See,  e.g.,  Keeton  &  O'Connell,  Basic  Protection,  supra  note  29,  at 
351-56;  Conard  &  Jacobs,  supra  note  52,  at  533. 

114.  For  the   economic   value   of  rehabilitation,   see  New  York  University 
Center  for  Rehabilitation  Services,  supra  note  54,  at  52-55. 

115.  See  note  55  supra  and  materials  there  cited. 
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Periodic  Payments 

To  promote  rehabilitation  of  victims,  accident  compensa- 
tion should  be  paid  on  a  regular,  periodic  basis  rather  than  in 
a  lump  sum.'^" 

A  rehabihtation  program  for  a  seriously  injured  person  can 
continue  for  years.  The  money  for  it  is  needed  continuously, 
and  the  money  is  sure  to  be  available  for  the  purpose  only  if 
it  is  paid  continuously. 

Moreover,  periodic  payments  take  the  guesswork  out  of 
setting  the  amount  of  a  personal  injury  award.  Unlike  a  sys- 
tem that  pays  the  whole  award  at  once,  in  a  lump  sum,  a 
system  that  pays  for  losses  and  expenses  as  they  accrue  ob- 
viates inexact  and  inequitable  forecasting  as  to  the  victim's 
chances  of  recovery,  his  life  expectancy,  his  future  prospects 
of  employment  and  the  cost  of  his  full  medical  and  rehabilita- 
tion treatment.'^"  Periodic  payments  should,  therefore,  lead  to 
more  precise  awards  and  should  further  shorten  the  delay 
before  the  first  benefits  are  paid. 

Reliability 

From  the  point  of  view  of  the  victim  and  the  consumer,  any 
system  for  compensating  accident  loss  should  be  reliable  and 
predictable  in  its  operation. 

The  victim  should  be  able  quickly  to  tell  what  benefits  he  is 
going  to  receive.  Knowing  is  certainly  better  than  being  kept 
in  the  dark.  Indeed,  the  individual's  desire  to  avoid  needless 
uncertainty  is  an  important  reason  why  we  have  laws  at  all, 
why  people  will  pay  for  private  insurance  and  why  they  will 
turn  to  government  insurance  if  private  insurance  fails. 

For  the  victim,  the  important  certainty  is  certainty  as  to 
level  of  benefits,  which  may  or  may  not  mean  certainty  as  to 


116.  Exceptions  should  be  made  where  the  total  award  is  too  small  to  justify 
the  administrative  cost  of  periodic  payment  and  where  prompt  lump  sum  payment 
would  actually  hasten  rehabilitation. 

117.  See  pp.   32-33  supra. 
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number  of  dollars.  In  some  cases  it  is  impossible  to  predict 
what  the  victim's  economic  losses  will  be.  There  he  needs  early 
assurance  that  his  losses  will  be  covered  by  benefits,  whatever 
the  eventual  dollar  total  may  be. 

The  insurance  consumer  needs  an  accident  reparations  sys- 
tem that  is  reliable,  one  that  fully  protects  him  against  catas- 
trophic personal  liabilities,  that  makes  insurance  available  to 
him  when  he  needs  it  and  that  maintains  the  quality  of  that 
insurance  protection. ^^^ 

Stability 

The  victim,  the  consumer  and  the  general  public  would  all 
be  better  off  with  an  automobile  accident  reparations  system 
that  was  stable  and  that  had  a  natural  tendency  to  perform 
well. 

StabiHty  has  two  aspects.  First,  it  means  that  the  system's 
rules  and  incentives  should  make  the  people  who  operate  the 
system  want  to  do  the  right  thing.  Second,  stability  involves 
making  the  system  resistant  to  overloading  —  designing  it  for 
tomorrow's  accident  conditions  and  tomorrow's  quantity  of 
claims. 

The  problems  of  availability,  quahty  and  price  are  severe 
enough  in  the  insurance  field  today  that  society  should  seek 
to  estabUsh  legal  structures  that  will  encourage  or  reward  the 
doing  of  what  alleviates  the  problems. 

The  record  in  automobile  insurance,  as  in  other  regulated 
activities,  shows  that  the  public  is  best  served  if  the  regulated 
activity  is  conducted  within  rules  that  tend  to  make  the  ac- 
tivity self-stabilizing.^^^  That  means  having  economic  incen- 


118.  See  N.Y.S.  Ins.  Dept.,  The  Public  Interest  Now  In  Property  and 
Liability  Insurance  Regulation  29-32,  41-50,  53-54  (1969). 

119.  See,  e.g.,  Kimball  &  Jackson,  The  Regulation  of  Insurance  Marketing,  61 
COLUM.  L.  Rev.  141,  199-200  (1961);  Loevinger,  Regulation  and  Competition  as 
Alternatives,  11  Antitrust  Bull.  101,  133-34  (1966);  Turner,  Reflections  on 
Antitrust  and  Related  Economic  Policies,  23  Record  of  N.Y.C.B.A.  647 
(1968);  N.Y.S.  Ins.  Dept.,  110th  Ann.  Rep.  of  the  Supt.  of  Ins.  324  (1969). 
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tives  for  operating  the  system  well  and  consistently  with  its 
public  purpose.  It  also  means  having  clear,  simple  rules  of 
business  conduct  which  government  can  enforce  vigorously. 
This  approach  is  far  more  realistic  than  is  a  system  which 
gives  economic  rewards  for  anti-social  behavior  by  those  who 
operate  the  system,  and  then  relies  on  case-by-case  cajolery  or 
coercion  by  government  to  make  those  who  operate  the  sys- 
tem act  against  their  perceived  self-interest  and  give  the  public 
good  service. 

To  be  stable  in  the  sense  of  being  able  to  handle  tomorrow's 
accidents  and  tomorrow's  caseloads,  a  reparations  system 
should  be  conducive  to  mass  operation.  The  case-by-case 
method  of  applying  complex  rules  to  complex  and  elusive  facts 
collapses  under  a  heavy  caseload.  Trying  to  meet  a  huge 
demand  with  a  handicraft  operation  means,  in  automobile  in- 
surance as  it  would  in  automobile  manufacture,  both  that 
quality  falls  off  and  that  m.uch  of  the  demand  cannot  be  met. 
Any  good  system  should  involve  easy  fact-finding  and  simple 
decisions. 

Helping  Prevent  Accidents  and  Reduce  Accident  Costs 

From  the  points  of  view  of  the  victim,  the  consumer  and 
society  generally,  a  new  system  of  handling  accident  costs 
should  reduce  the  aggregate  cost  of  traffic  accidents. 

The  system  could  do  so  if  it  would  (i)  help  prevent  acci- 
dents or  make  them  less  severe,  (ii)  reduce  the  loss  suffered 
by  the  victim  in  an  accident  of  any  given  severity,  or  (iii) 
add  the  smallest  possible  additional  costs  in  the  process  of 
transferring  accident  costs  from  the  victim  to  others. 

To  help  prevent  accidents  and  make  them  less  severe,  the 
reparations  system  should  make  hazardous  categories  of 
motorists  bear  their  full  accident  costs,  and  should  define  their 
costs  broadly,  to  make  them  change  their  ways  or  to  price 
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them  off  the  road/^"  It  should  also  internalize  accident  costs 
to  any  categories  of  motorists  who  are  especially  able  to  in- 
fluence vehicle  and  road  design.^"' 

In  its  effect  on  the  aftermath  of  accidents  and  on  transaction 
costs,  a  good  reparations  system  could  definitely  reduce  the 
aggregate  cost  of  automobile  accidents.  The  system  should 
encourage  prompt  and  thorough  physical  and  vocational  re- 
habilitation.^"" It  should  be  efficient.  Inefficiency  and  the  re- 
sulting high  premiums  might  indeed  force  some  people, 
especially  those  with  low  incomes,  off  the  roads  entirely.  But 
there  are  better  and  less  regressive  ways  of  stopping  accidents. 

A  good  reparations  system  should  encourage  automobile 
manufacturers  to  make  cars  which  would  give  their  passengers 
the  best  possible  protection  against  injury  in  the  event  of  a 
crash.  To  do  so,  the  reparations  system  should  be  so  designed 
that  the  vehicle  owner  would  be  insuring  against  injury  to  the 
occupants  of  his  own  car,  rather  than  a  stranger's,  so  that  his 
insurance  premiums  might  vary  according  to  the  protection 
which  his  make  and  model  of  car  afforded  its  occupants. 

Similarly,  a  good  reparations  system  should  encourage  auto- 
mobile manufacturers  to  make  cars  more  resistant  to  damage 
and  less  expensive  to  repair. ^'^  The  reparations  system  should 


120.  See  pp.  92-95,  119  infra.  See  especially  the  writings  of  Calabresi,  cited  in 
notes  19  &  20  supra.  As  even  his  leading  critics  have  noted,  Calabresi's  work  is 
distinctive  in  that  it  calls  "attention  to  the  possibility  of  changing  behavior  so  as  to 
reduce  the  net  loss  to  society  from  accidents."  Blum  &  Kalven,  The  Empty  Cabi- 
net of  Dr.  Calabresi,  34  U.  Chi.  L.  Rev.  239,  at  245  n.  14  (1967). 

121.  See  pp.  91-92,   119  infra. 

122.  "Higher  lump-sum  awards  resulting  from  deliberate  or  subconscious 
delay  in  rehabilitation  until  a  claim  is  settled  or  tried  produce 
higher  claims  losses  and,  in  turn,  higher  insurance  rates." 

Keeton  &  O'CoNNELL,  BASIC  PROTECTION,  supra  note  29,  at  356.  See  also  Kim- 
ball, Automobile  Accident  Compensation  Systems:  Objectives  and  Perspectives, 
supra  note  20,  at  378-79. 

123.  In  recent  months  the  Antitrust  and  Monopoly  Subcommittee  of  the  U.S. 
Senate  Committee  on  the  Judiciary  has  held  a  series  of  hearings  on  automobile 
repair  costs  and  on  the  cost  of  insurance  against  damage  to  automobiles.  Those 
hearings  have  brought  forth  repeated  testimony  as  to  the  susceptibility  of  auto- 
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be  SO  designed  that  the  vehicle  owner  would  be  insuring 
against  damage  to  his  own  car,  rather  than  a  stranger's, 
so  that  his  insurance  premiums  might  vary  according  to  the 
durabiUty  and  repairability  of  his  own  make  and  model  of  car. 

Finally,  a  good  way  of  handling  automobile  accident  costs 
could  promote  systematic  approaches  to  traffic  safety  by 
generating  complete  and  accurate  data  on  traffic  accidents 
and  by  giving  the  people  involved  in  an  accident  the  minimum 
incentive  to  distort  their  accounts  of  what  happened. 

This  is  not  to  say  that  any  accident  reparations  system  can 
take  on  major  responsibihty  for  traffic  safety.  That  is  the 
responsibility  of  other  laws  and  other  institutions.  But  a  good 
reparations  system  could  help  in  ways  that  are  impossible 
under  the  fault  insurance  system. 

Consumer  Choice  and  Influence 

From  the  point  of  view  of  the  consumer,  the  automobile 
insurance  system  should  afford  him  the  widest  possible  free 
choice  in  the  kinds  and  amounts  of  insurance  he  can  buy. 

There  should  be  willing  sellers  in  the  insurance  market- 
place. The  consumer  should  find  insurance  companies  com- 
peting for  his  patronage.  The  inventiveness  of  insurance  com- 
panies should  be  directed  at  ways  of  attracting  and  holding 
customers,  not  at  turning  them  away. 

mobiles  to  expensive  damage  in  relatively  minor  collisions  and  as  to  the  high 
cost  of  repairing  damaged  automobiles  of  the  presently  prevailing  design.  The 
Chairman  of  the  Subcommittee,  Senator  Philip  A.  Hart,  has  said: 

"[TJoday's  cars  can  suffer  far  too  much  damage  in  low  speed 
accidents.  This  is  an  area  that  we  have  been  exploring  in  our 
auto  repair  hearings. 

"The  suggestion  has  been  made  that  perhaps  the  insurance  com- 
panies should  be  rating  cars  instead  of  people  as  an  impetus  to  the 
automobile  industry  to  give  more  attention  to  repairability  on 
their  drawing  boards." 

Hart,  Address  at  Annual  Meeting  of  National  Association  of  Casualty  and 
Surety  Executives  and  National  Association  of  Casualty  and  Surety  Agents,  Oct. 
7,  1969,  at  6.  See  also  How  Auto  Repairs  Inflate  Your  Insurance  Bill,  J.  Amer. 
Ins.,  Nov.-Dec.  1969,  at  15-17. 
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The  system  should  also  give  the  consumer  maximum  in- 
fluence over  the  quahty  of  the  insurance  he  gets  for  his  pre- 
mium dollar. 

The  system  should  place  the  consumer  under  no  unneces- 
sary compulsion  to  spend  his  money  on  insurance  premiums. 

A  wide  range  of  consumer  choice,  effective  consumer  in- 
fluence over  quality  and  minimum  compulsion  on  consumers 
—  all  are  qualities  of  a  system  in  which  decisions  are  made 
by  the  people  most  affected  by  them.  All  can  best  be  achieved 
within  a  system  which  avoids  creating  unnecessary  antagon- 
isms of  interest  between  consumers,  who  buy  from  insurance 
companies,  and  insurance  companies,  which  sell  to  consumers. 
All  can  best  be  achieved  within  a  system  which  avoids  creating 
unnecessary  antagonisms  of  interest  between  consumers,  who 
pay  money  into  the  insurance  mechanism,  and  victims,  who 
take  money  out. 

Courts  and  Other  Related  Institutions 

From  the  point  of  view  of  society  as  a  whole,  the  system  of 
handhng  automobile  accident  costs  should  help,  rather  than 
hinder,  the  work  of  other  important  social  institutions. 

The  automobile  and  its  accident  costs  are  so  pervasive  and 
overwhelming  in  reach  and  impact  that  change  in  the  auto- 
mobile accident  reparations  system  may,  as  a  practical  matter, 
be  a  more  effective  way  to  strengthen  another  institution  than 
any  achievable,  direct  modification  of  that  other  institution 
would  be. 

The  institution  with  the  most  apparent  stake  in  the  auto- 
mobile accident  reparations  system  is  the  judiciary. 

Recent  U.  S.  Supreme  Court  decisions  have  called  upon  the 
courts  for  more  careful  surveillance  of  the  administration  of 
criminal  laws.'^'  Both  the  community  and  the  accused  are 


124.  For  a  discussion  of  the  impact  of  some  of  these  important  constitutional 
decisions  on  the  workload  of  the  courts,  see  Jones,  Translating  Recent  Supreme 
Court  Decisions  Into  Courtroom  Reality,  19  Bay.  L.  Rev.  371  (1967). 
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entitled  to  an  accessible,  uncluttered  and  undistracted  bar  and 
judiciary  for  the  resolution  of  these  questions  of  ultimate 
human  consequence.^"^  Furthermore,  lawyers  and  judges  are 
using  the  law  more  and  more  creatively  in  the  causes  of  con- 
servation, environmental  protection,  consumer  protection, 
and  safeguarding  the  rights  of  those  least  able  to  deal,  on  an 
even  footing,  with  modern  society/ ^^ 

These  new  works  are  eminently  worthwhile,  but  they  add  to 
the  burdens  already  on  the  bar  and  the  courts. 

Yet  of  New  York's  221,000  pending  State  civil  court  cases, 
about  half  arose  from  automobile  accidents. ^^^  The  corollary 
of  the  victim's  delay  in  obtaining  justice  is  the  burden  on  the 
courts  in  dispensing  it.^^^  It  is  highly  questionable  whether  the 
automobile  deserves  its  dominant  share  of  the  docket,  whether 
so  much  of  the  energy  and  attention  of  the  courts  should  be 
expended  on  this  one  activity. ^^^  Our  constitutions  have  many 


125.  Chief  Justice  Warren  has  described  the  consequences  of  court  congestion: 
"[I]nterminable  and  unjustifiable  delays  in  our  courts  are  today  com- 
promising the  basic  legal  rights  of  countless  thousands  of  Americans 

and,    imperceptibly,   corroding   the    very   foundations   of   constitu- 
tional government  in  the  United  States." 

Warren,  The  Problem  of  Delay:  A  Task  for  Bench  and  Bar  Alike,  44  A.B.A.J. 
1043  (1958).  See  also  Burger,  The  Courts  on  Trial  —  A  Call  for  Action  Against 
Delay,  44  A.B.A.J.  739,  741  (1958);  The  American  Assembly,  supra  note  30, 
at  6. 

126.  See,  e.g.,  Can  Law  Reclaim  Man's  Environment?,  Trial,  Aug-Sept.  1969, 
at  10;  Consumer  Protection  Symposium,  29  Ohio  St.  L.  J.  593  (1968);  Sympo- 
sium—  Consumer  Protection  and  the  Urban  Poor,  lil  Geo.  Wash.  L.  Rev.  1013 
(1969). 

127.  See  14  N.Y.S.  Jud.  Conf.  Admin.  Bd.  Ann.  Rep.,  supra  note  98,  at 
Appendices  A118,  A132,  A138;  Hofstadter  &  Pesner,  supra  note  28,  at  618.  It 
has  been  estimated  that  automobile  accident  litigation  accounts  for  65  to  80% 
of  all  the  civil  court  cases  tried  in  the  United  States.  Moynihan,  supra  note  34, 
at  80,  col.  2. 

128.  Even  those  who  defend  the  preservation  of  the  status  quo  in  automobile 
accident  litigation  acknowledge  the  intolerable  burdens  of  congestion  and  delay. 
"[T]he  continued  existence  of  excessive  delay  supplies  a  basis  for  severe  criticism 
and  thus  constitutes  a  threat  to  the  continuation  of  the  present  system  for  hand- 
ling automobile  accident  cases."  A.B.A.  Report,  supra  note  43,  at  34. 

129.  "At  a  time  when  issues  of  justice,  violence  and  civic  peace  are  of 
immediate  and  pressing  concern,  to  devote  the  better  part  of  the 
judicial    (and   an  enormous  portion  of  the  legal)    resources  of  the 
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guarantees  of  judicial  independence;  there  is  no  parallel  guar- 
antee of  judicial  relevance.  The  resources  of  the  bench  and 
bar  are  no  more  unlimited  than  the  resources  of  the  accident 
reparations  system.  Both  need  to  save  their  resources  for  what 
matters  most.  Both  need  to  set  and  follow  intelligent  pri- 
orities.^^*^ 

Other  than  the  courts,  several  important  institutions  have  a 
stake  in  what  is  done  in  automobile  accident  reparations. 
The  health  professions  would  be  strengthened  by  a  reparations 
system  that  moved  money  where  and  when  needed  for  medical 
care,  and  by  one  that  did  not  divert  medical  manpower  away 
from  giving  medical  care  and  into  testifying  in  lawsuits  and 
otherwise  helping  operate  the  reparations  system.  Employee 
benefit  plans  could,  under  a  system  that  encouraged  integra- 
tion of  benefits,  use  fringe  benefit  dollars  more  effectively  and 
could  realize  for  participating  employees  a  saving  in  auto- 
mobile insurance  premiums  by  virtue  of  their  other  medical 
and  wage  loss  benefits. ^'^^  Traffic  safety  programs  would  be 
helped  by  a  system  that  allocated  accident  costs  so  as  to  give 
the  most  incentive  toward  safe  vehicle  design  and  safe  driving, 
and  that  permitted  the  reparations  system  to  furnish  undis- 

nation  to  managing  the  road  system  is  the  kind  of  incompetence 
that  societies  end  up  paying  for." 
Moynihan,  supra  note  34,  at  76,  80. 

130.  After  the  creation  of   125   new  judgeships  in  New  York  State  in   1968, 
the  Chief  Judge  of  the  Court  of  Appeals  said: 

"[V]iewing  the  current  scene  and  contemplating  the  future,  with 
its  growth  in  population,  with  its  multiplication  of  motor  vehicles, 
with  its  ever  rising  input  of  cases  and  the  creation  of  new  rights 
and  remedies,  one  must  conclude  that  the  increase  in  judicial  man- 
power alone  cannot  possibly  rid  the  courts  of  congestion  and 
delay.  .  .  . 

".  .  .  Different  and  innovative  changes,  more  far  reaching  than  the 
addition  of  judicial  manpower  are  called  for  and  demanded.  We 
must,  I  had  occasion  recently  to  write,  do  our  utmost  to  see  to  it 
that  the  resources  devoted  to  the  judicial  process  as  a  whole  are  used 
in  ways  that  serve  the  highest  social  priority." 

^uld,  The  New  York  Court  System  —  Review  and  Forecast,  40  N.Y.S.B.J.  412,  413 

:i968). 

131.  ^et'  pp.  31-32  supra  &  123-24  infra. 

63-002  O  -  71  -  pt.  2  -  7 
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torted  data  on  accidents  for  use  in  systematic  approaches  to 
traffic  safety. '^^ 

Private  Enterprise 

From  the  point  of  view  of  citizens  generally,  the  automobile 
accident  reparations  system  should  be  operated  by  private 
enterprise. 

The  needs  of  the  victim  and  the  consumer  could  be  as  well 
met  by  a  governmental  automobile  insurance  system  as  by  a 
private  one.  But  we  believe  that,  in  this  country,  the  interests 
of  society  as  a  whole  would  be  better  served  by  a  reparations 
system  operated  by  private  enterprise,  with  minimum  opera- 
tional (as  distinguished  from  regulatory)  involvement  by 
government.  The  reasons  are  ideology,  pluralism,  continuity 
and  government  priorities. 

The  ideological  point  is  simple.  Our  society  is  predicated  on 
the  idea  that  individuals  should  have  the  greatest  possible 
freedom  in  economic,  political  and  social  activities.  Under  this 
theory,  government  should  take  over  only  where  the  private 
arrangements  are  pernicious  or  ineffectual  and  are  not  amen- 
able to  reform.  The  initial  duty  of  government  is  reform,  not 
absorption,  of  private  institutions  that  are  working  badly. 

A  related  belief  is  that  decentralized,  variegated,  responsive 
and  smaller  units  of  power  are  preferable  to  a  monolithic  and 
centralized  monopoly  of  power.  The  reason  is  not  efficiency; 
it  is  the  desire  to  stimulate  individual  creativity,  to  encourage 


132.  "Imagine  how  much  more  valuable  an  MV104  [automobile  acci- 
dent report]  would  be  to  the  Motor  Vehicle  Department  if  the  per- 
son completing  it  could  explain  exactly  how  and  why  the  accident 
occurred  without  having  to  fear  that  he  would  lose  all  chance  of 
collecting  for  his  injuries  and  damages. 

"Poor  visibility,  uneven  braking,  skidding  tires,  slippery  road  sur- 
faces, bumpy  roads,  poor  lighting,  and  all  the  other  unsafe  condi- 
tions would  be  reported  to  the  proper  authorities  and  corrected 
sooner." 

New  York  State  Independent  Mutual  Insurance  Agents,  Report  of  the 
Auto  Insurance  Study  Committee,  Sept.   18,   1968.  See  also  pp.   118-20  injni. 
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flexibility  of  response  and  healthy  competition  and  to  guard 
the  public  against  the  terrible  consequences  when  centralized 
power  goes  wrong. 

Obviously  any  significant  departure  from  the  fault  insur- 
ance system  would  cause  some  disruption  within  the  insurance 
business,  insurance  regulation,  the  bar  and  the  courts.  But  that 
does  not  mean  we  should  pursue  disruption  for  its  own  sake. 
If  a  satisfactory  system  could  be  operated  about  as  well  by 
either  private  enterprise  or  government,  it  would  be  preferable 
for  the  system  to  continue  to  be  operated  by  private  enterprise. 

Finally,  from  the  institutional  standpoint  of  government, 
the  system  should  not  be  operated  by  government  if  there  is  a 
workable  alternative.  The  propensity  of  government  agencies 
ever  to  enlarge  their  jurisdictions  has  contributed  much  sad- 
ness and  humor  to  modern  life.  Thoughtful  students  of  govern- 
ment have  expressed  concern  about  the  consequences  of  gov- 
ernment's taking  on  functions  it  cannot  perform  or  cannot 
perform  well,  or  functions  that  might  have  been  done  by 
somebody  else  and  which  dilute  the  attention  and  effectiveness 
of  government  in  other  areas  where  government  alone  can 
act.  Where  private  enterprise  appears  capable  of  operating 
a  good  system,  it  is  in  government's  interest  to  give  private 
enterprise  a  chance  to  do  so. 

Conclusion 

In  the  interest  of  accident  victims,  insurance  consumers  and 
citizens  generally,  any  system  of  handling  the  cost  of  auto- 
mobile accidents  should  be  humane  and  fair. 

These  general  objectives  led  us  to  a  number  of  specific 
criteria  or  operating  characteristics  of  a  good  system.  The 
best  system  will,  of  course,  be  the  one  that  best  combines 
those  operating  characteristics,  and  that  balances  competing 
interests  according  to  the  most  enlightened  priorities. 


416 


Criteria  for  a  Good  System  79 

But  in  the  process  of  working  out  the  criteria  for  a  good 
system,  one  thing  has  become  very  clear.  Almost  everything 
a  good  system  has  to  do  cannot  be  done  by  the  fault  insurance 
system. 
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A  PROPOSAL  FOR  A  BETTER  SYSTEM 

The  preceding  sections  of  this  Report  concluded  that  the 
fault  insurance  system  works  badly,  that  the  causes  of  its 
working  badly  are  inherent  in  the  system,  and  that,  therefore, 
real  improvement  can  come  only  from  thoroughgoing  change 
and  not  from  tinkering. 

The  Report  then  stated  for  whose  benefit  any  new  system 
should  be  designed,  and  proposed  general  objectives  and 
specific  operating  criteria  for  a  good  system. 

The  operating  characteristics  of  any  system  will  affect  one 
another.  They  can  be  put  together  so  that  they  conflict,  as  in 
the  fault  insurance  system,  with  the  result  that  the  whole  will 
be  worse  than  the  sum  of  the  defects  of  the  parts.  Or  the  com- 
ponents can  be  put  together,  and  the  operating  characteristics 
balanced,  in  such  a  way  that  the  different  parts  of  the  system 
will  help  each  other  work  better,  so  that  good  characteristics 
will  reinforce  each  other.  Then  the  whole  may  be  better  than 
the  sum  of  the  good  qualities  of  the  parts. 

This  section  of  the  Report  describes  the  system  of  handling 
automobile  accident  costs  which,  in  our  judgment,  best  com- 
bines the  operating  criteria.  In  a  later  section  the  proposal  will 
be  evaluated  under  the  criteria.  A  suggested  approach  to  draft- 
ing legislation  to  implement  the  proposal  is  in  Appendix  C. 

Our  proposal  has  eight  main  features: 

•  It  is  a  system  to  compensate  victims  for  losses  suffered  in 
automobile  accidents,  rather  than  to  shift  costs  according 
to  fault. 

•  It  compensates  the  victim  for  all  of  his  net  economic  loss. 

•  It  requires  motorists  to  buy  insurance,  but  only  to  cover 
those  losses  not  repaid  from  other,  more  efficient  sources. 

•  It  allocates  the  cost  of  compensating  for  such  losses,  as 
between  private  and  commercial  vehicle  owners,  accord- 
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ing  to  the  relative  ease  with  which  they  can  handle  that 
cost, 

•  It  imposes  special  cost  burdens  on  drunken  drivers  and 
other  particularly  obnoxious  categories  of  motorists. 

•  It  leaves  room  for  voluntary  arrangements  for  coverage 
beyond  what  is  required  by  law. 

•  It  uses  special  sanctions  to  make  sure  insurance  com- 
panies pay  claims  promptly  and  fairly. 

•  It  applies  to  all  driving  in  this  State  and  to  none  outside. 

A  Compensation  System 

An  accident  victim  would  be  able  to  recover  for  economic 
loss  resulting  from  an  automobile  accident  without  having  to 
prove  the  negligence  or  fault  of  somebody  else.  The  present 
tort  action  for  negligent  operation  of  an  automobile  would 
be  abolished.  ^^^  The  proposal  has  elements  of  a  first-party, 
no-fault  system  and  of  a  strict  liability  system,  for  this  is  an 
area  where  those  two  legal  concepts  largely  overlap. ^^'^ 

The  owner  of  a  vehicle  would  be  financially  responsible  for 
net  economic  loss  resulting  from  personal  injury  or  property 
damage  to  anyone  or  anything,  other  than  another  vehicle 
and  its  occupants,  arising  from  accidents  in  which  his  vehicle 
was  involved."'  His  responsibility  would  be  fully  discharged 
by  insurance  and  the  purchase  of  such  insurance  would  be 


133.  The  only  exception  would  be  death  actions,  and  that  only  for  constitu- 
tional reasons.  See  note  139  infra.  For  a  discussion  of  other  possible  constitu- 
tional questions,  see  Appendix  C.  The  proposed  changes  in  rights  and  obligations, 
and  the  proposed  abolition  of  actions  for  negligence,  concern  only  the  use  of 
vehicles.  Actions  against  persons  other  than  an  owner  or  driver  and  arising  out  of 
the  manufacture,  distribution  or  repair  of  motor  vehicles  would  not  be  curtailed. 

134.  Where  the  vehicle  owner  is  the  claimant,  the  analogy  is  closest  to  first- 
party  insurance.  Where  someone  else  (e.g.,  a  passenger  or  pedestrian)  is  the 
claimant,  close  legal  analysis  would  probably  lead  to  the  analogy  of  strict 
liability  (i.e.,  third-party,  no-fault)  or  to  a  contract  claim  by  a  third-party  bene- 
ficiary. The  significance  of  these  legal  niceties  should  be  nil. 

135.  For  the  definition  of  "owner"  of  a  motor  vehicle,  see  N.Y.  Vehic.  & 
Traffic  Law  §128  (McKinney  1960). 
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compulsory.'"'"  The  driver,  passengers  and  pedestrians  injured, 
in  their  persons  or  property,  by  a  vehicle  would  be  equally  en- 
titled to  claim  against  the  vehicle  owner's  insurance  com- 
pany/^' 

Unlimited  Benefits  for  Net  Economic  Loss 

The  compulsory,  minimum  automobile  insurance  should, 
in  general,  provide  full  compensation  for  the  net  economic  loss 
of  accident  victims/^^  This  full  compensation  should  be  equally 


136.  The  statement  in  the  text  that  the  owner's  responsibility  would  be  dis- 
charged by  the  required  insurance  means  that  (i)  if  he  had  the  insurance,  no 
claim  would  lie  against  him  personally,  and  (ii)  if  he  did  not  have  the  insurance, 
he  would  be  personally  responsible.  As  the  text  indicates,  we  have  chosen  the 
owner  of  the  vehicle  —  rather  than  the  driver  at  the  time  of  the  acci- 
dent —  as  the  person  responsible.  The  only  exception  to  this  rule  is  the 
strict  liability  imposed  upon  certain  especially  hazardous  categories  of  drivers 
(e.g.,  drunken  and  drugged  drivers).  See  pp.  92-95  infra.  Making  the  vehicle 
owner  financially  responsible  would  follow  the  present  automobile  insurance  rule, 
and  commends  itself  to  us  on  grounds  of  continuity  and  simplicity,  although  the 
various  "insure  the  driver"  plans  certainly  have  merit.  See,  e.g.,  2  British  Columbia 
Royal  Commission  on  Automobile  Insurance,  supra  note  44,  at  586-604; 
Knowlton,  Insure  the  Driver  Plan,  3  Federation  Ins.  Counsel  Q.  77  (1953). 

137.  Occupants  of  another  car  would  be  covered  by  the  other  car  owner's 
insurance.  This  would  be  the  rule  for  all  accidents  involving  two  or  more  motor 
vehicles.  In  certain  circumstances,  there  would  be  a  subsequent,  or  second-level, 
shifting  of  costs  (see  pp.  91-95  infra).  While  a  predominantly  first-party  in- 
surance system,  with  its  greater  incentive  to  insure  voluntarily  for  one's  own 
benefit  and  for  the  benefit  of  family  and  friends,  could  be  expected  to  attain 
even  more  complete  coverage  of  the  driving  population  than  is  now  the  case, 
there  are  nonetheless  bound  to  be  gaps  in  coverage.  These  gaps  would  be  covered 
by  appropriate  modification  of  New  York's  existing  Motor  Vehicle  Accident 
Indemnification  Corporation  (M.V.A.I.C).  Under  present  law,  victims  may  claim 
against  M.V.A.I.C.  if  they  were  caused  personal  injury  by  (a)  uninsured  motor 
vehicles  registered  in  a  state  other  than  New  York,  (b)  unidentified  motor  vehicles 
which  leave  the  scene  of  the  accident,  (c)  motor  vehicles  registered  in  this  State 
as  to  which  at  the  time  of  the  accident  there  was  not  in  effect  a  policy  of  liability 
insurance,  (d)  stolen  motor  vehicles,  (e)  motor  vehicles  operated  without  the 
permission  of  the  owner,  (f)  insured  motor  vehicles  where  the  insurer  disclaims 
liability  or  denies  coverage  and  (g)  unregistered  motor  vehicles.  The  essence  of 
the  foregoing  list  is  that,  at  the  time  of  the  accident,  no  insurance  company  was 
obligated  to  pay  for  the  cost  of  the  accident.  See  N.Y.  Ins.  Law  §§600-626  (Mc- 
Kinney  1966).  See  also  note  92  supra  and  materials  there  cited. 

138.  While  we  have  tried,  through  such  provisions  as  tax  offsets  and  primary 
recourse  to  other  sources  of  compensation,  to  make  sure  that  the  victim  would 
not  be  paid  more  than  his  net  economic  loss,  we  have  recommended  full  com- 
pensation for  that  loss.  This  is  an  area  where   reasonable  men  differ,  and  the 
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available  to  the  owner,  driver,  passenger  and  pedestrian  in- 
jured by  the  vehicle. 

Pursuant  to  that  general  approach,  we  recommend  that  the 
compulsory  insurance  provide  the  following  specific  benefits 
with  respect  to  the  two  types  of  economic  loss  in  automobile 
accidents  —  personal  injury  and  property  damage. 

(a)   Personal  Injury 

An  injured  person  can  suffer  several  kinds  of  economic  loss, 
and  the  proposed  compulsory  insurance  would  give  compensa- 
tion for  all.^^''  Benefits  would  be  paid  periodically,  as  the 
victim's  losses  and  expenses  accrued. 

Legislature  might  well  prefer  one  or  more  of  the  recognized  restrictions  on  full 
compensation  —  deductibles,  ceilings  and  co-insurance.  Whether  or  not  to  have  a 
deductible  depends  on  how  one  balances  the  valid  objectives  of  full  compensation 
and  progressiveness  against  the  valid  objective  of  efficiency,  for  small  claims 
cost  proportionately  more  to  process  through  the  insurance  mechanism  than  do 
large  ones.  Whether  or  not  to  have  a  ceiling  on  compensable  income  loss  depends 
on  how  one  balances  the  valid  objective  of  full  compensation  against  the  valid 
objectives  of  low  premiums  and  availability  of  insurance.  High-earning  policy- 
holders would,  under  our  proposal,  largely  be  paying  their  own  way.  The  exposure 
in  the  case  of  an  extremely  high-salaried  person  might  even  be  regarded  as  a 
catastrophic  or  uninsurable  exposure,  leaving  him  in  the  anomalous  position  of 
being  in  a  sub-standard  class  of  insureds.  Finally,  whether  or  not  to  have  co- 
insurance (so  that  automobile  insurance  would  pay  a  specified  high  proportion, 
but  not  all,  of  the  loss)  depends  on  how  one  balances  the  valid  objective  of  full 
compensation  against  the  valid  objective  of  discouraging  malingering.  In  each  of 
these  cases  we  have  come  down  on  the  side  of  full  compensation,  with  the  thought 
that,  should  the  Legislature  disagree  with  our  priorities  or  should  practical  prob- 
lems develop,  the  Legislature  could  always  enact  one  of  the  restrictions  either 
initially  or  at  a  later  date. 

139.  Insurance  benefits  for  personal  injury  would  be  payable  even  if  the 
victim  later  died  of  his  injuries.  But  loss  to  the  survivors  due  to  the  death  itself 
would  not  be  covered  by  our  proposal,  because  the  New  York  State  Constitution 
(art.  I,  §16)  forbids  any  impairment  of  actions  to  recover  damages  for 
injuries  resulting  in  death.  The  present  tort  action  would  thus  continue  to  be 
available  in  death  cases.  Fatal  accidents  could  be  compensated  efficiently  under 
our  proposed  plan,  and  we  would  recommend  that  the  Constitution  be  appro- 
priately amended.  But  since  the  Constitution  prevents  the  abolition  of  the  tort 
action  for  loss  due  to  death,  we  have  reluctantly  excluded  all  death  claims  for 
loss  to  survivors,  whether  or  not  a  tort  action  is  available  at  common  law,  from 
all  aspects  of  our  proposal.  If  the  Legislature  wished  instead  to  make  benefits  like 
those  recommended  generally  in  this  Report  immediately  available  in  death  cases, 
legislation  implementing  our  proposal  could,  of  course,  so  provide  and  could  then 
subrogate  the  paying  insurer  to  the  survivor's  tort  claim  for  wrongful  death. 
Or  the  Legislature  might  wish  to  make  benefits  under  this  proposal  available  in 
death  cases  where   the   action   for  wrongful  death  does  not  lie   (e.g.,  death  of 
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The  minimum  compulsory  coverage  would  offer  the  fol- 
lowing kinds  of  benefits: 

(i)  Medical  expense.  As  to  medical  expense,  benefits  under 
the  compulsory  insurance  would  be  unlimited  in  scope  and 
amount.  There  would  be  no  restriction  on  reasonable  hospital, 
surgical  and  medical  expenses  covered  and  no  ceiUng  on  the 
amount  of  money  reimbursable. ^""^ 

(ii)  Income  loss.  Similarly,  compensation  for  net  income 
loss  under  the  proposed  compulsory  insurance  would  be  un- 
limited. Net  income  loss  would  be  measured  by  what  the 
victim  would  have  earned  but  did  not  earn  because  of  the 
accident  —  a  measure  which  in  most,  but  not  all,  cases  would 
be  the  continuation  of  his  wage  level  at  the  time  of  the  acci- 
dent/" 


the  driver  in  a  one-car  accident).  In  any  event,  the  unavoidable  retention  of  the 
fault  insurance  system  for  death  claims  for  loss  to  survivors  should  in  no  way 
impair  the  viability  or  impede  the  enactment  of  our  proposal  for  handling  all 
personal  injury  automobile  accident  costs.  Only  1.3%  of  all  personal  injury 
automobile  accidents  in  New  York  State  result  in  a  fatality.  1968  N.Y.S.  Mot. 
Vehic.  Dept.  Ann.  Rep.,  supra  note  1,  at  21.  An  even  smaller  fraction  (approxi- 
mately 1.0%)  of  all  automobile  personal  injury  insurance  claims  are  for  death. 
A.I.A.  Report,  supra  note  25,  at  16. 

140.  Inevitably  there  would  be  borderline  questions  as  to  whether  a  given 
medical  procedure,  kind  of  care  or  level  of  payment  was  reasonable,  just  as  there 
are  such  questions  today  under  private  and  governmental  health  insurances  with 
liberal  benefits. 

141.  The  usual  case  of  income  loss  involves  a  short  absence  from  work. 
New  York  Insurance  Department  actuaries  have  calculated  from  the  New  York 
data  used  in  the  A.I.A.  Report,  supra  note  25,  that  some  80%  of  automobile  per- 
sonal injury  cases  in  New  York  State  with  some  income  loss  involve  less  than  one 
month  of  such  loss,  and  some  97%  involve  less  than  6  months.  Thus,  in  the  vast 
majority  of  cases  where  an  employed  person  is  injured,  the  simple  continuation  of 
his  pre-accident  earnings  level  would  be  all  that  would  be  required.  Longer-term 
disabilities,  and  especially  those  involving  people  who  would  have  entered  or  left 
the  labor  force  or  would  have  changed  income  level  during  the  period  of  dis- 
ability, raise  more  complex  questions  of  valuation.  For  that  reason,  we  have 
selected  a  flexible  standard  relating  to  what  the  victim  would  have  earned  but  for 
the  consequences  of  the  accident.  Detailed  clarification  would  come  in  policy  forms 
—  which  would  have  to  be  approved  by  the  Insurance  Department  for  consistency 
with  legislative  intent  —  and,  in  particularly  difficult  cases,  in  the  courts,  which 
are  experienced  in  valuation  questions  of  this  kind.  Disbursements  for  services 
formerly  performed  free  by  the  victim  {e.g.,  housekeeping)  raise  different  ques- 
tions (see  p.  88  infra). 


422 


88  Automobile  Insurance  .  .  .  For  Whose  Benefit? 

Since  insurance  benefits  are  not  subject  to  income  tax,  the 
amount  of  insurance  benefits  for  loss  of  income  should  be 
adjusted  to  approximate  what  the  victim  would  have  earned 
net  of  federal,  state  and  municipal  income  taxes/^" 

(iii)  Replacement  services.  The  compulsory  insurance 
would  also  cover  the  expense  of  purchasing  services  normally 
performed  free  by  the  victim,  but  which  the  injury  prevented 
the  victim  from  performing/''^ 

(iv)  Rehabilitation.  The  compulsory  coverage  would  pro- 
vide full  compensation  for  physical  and  vocational  rehabilita- 
tion.^^^ 

(v)  Other  out-of-pocket  expenses.  The  compulsory  insur- 
ance would  also  pay  for  miscellaneous  out-of-pocket  expenses 
incurred  as  a  result  of  the  accident."^ 

(b)   Property  Damage 

The  legal  relationships  with  respect  to  property  damage 
would  be  the  same  as  those  for  personal  injury:  the  insurance 


142.  See  Internal  Revenue  Code  §§104(a)(2)  &  (3),  105(a);  Reg.  §1.104- 
1(d);  Rev.  Ruls.  55-331  (1955-1  Cum.  Bull.  271)  and  58-90  (1958-1  Cum.  Bull. 
88).  A  similar  principle  of  a  set-off  for  income  tax  savings  has  been  incor- 
porated in  several  automobile  insurance  reform  plans.  See,  e.g.,  A.I.A.  Report, 
supra  note  25,  at  5;  Keeton  &  O'Connell,  Basic  Protection,  supra  note  29, 
at  278.  307,  408.  Those  proposals  use  a  flat  percentage  offset,  subject  to  down- 
ward revision  upon  proof.  For  reasons  of  fairness,  we  prefer  a  progressive  scale 
of  offsets  —  lower  offsets  for  lower  incomes  —  which  would  be  based  on  effective 
tax  rates  at  various  income  levels,  remembering  that  the  first  dollars  of  income 
lost  come  off  the  top,  or  highest  taxed,  of  the  victim's  annual  earnings.  Even 
such  a  sliding  scale  would  call  for  brackets,  classes  and  averages,  and  would  be 
only  approximately  accurate  in  any  given  case.  Yet  it  would  be  more  accurate, 
fair  and  progressive  than  a  flat  offset  or,  worst  of  all,  no  income  tax  offset  at  all, 
and  would  appear  to  be  a  real  deterrent  to  malingering.  On  the  tax  offset 
aspect  of  our  proposal,  we  are  grateful  for  the  assistance  of  Dr.  Lloyd  Slater, 
Director  of  the  State's  Tax  Structure  Study  Committee.  Income  tax  offsets  have 
also  been  proposed  within  the  context  of  the  fault  insurance  system.  See  e.g., 
A.B.A.  Report,  supra  note  43,  at  148;  Conn.  Ins-.  Dept.,  supra  note  97,  at 
61. 

143.  Examples  would  be  payments  for  household  help  and  baby-sitters. 

144.  Examples  would  be  payments  for  prosthetic  devices  and  job  re-training. 
As  a  condition  to  continued  eligibility  to  receive  monetary  benefits,  injured  persons 
should  be  required  to  accept  reasonable  rehabilitation  procedures. 

145.  Examples  would  be  payments  for  transportation  and  telephone  calls. 
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requirements  would  not.  The  rules  for  damage  to  automobiles 
and  to  other  property  would  be  as  follows : 

(i)  Automobile  damage.  The  vehicle  owner  would  be  re- 
sponsible for  damage  to  his  own  car,  but  would  not  be  com- 
pelled to  insure.  The  vehicle  owner  would,  of  course,  have 
the  option  of  insuring  against  such  damage,  as  he  may  now  do 
with  collision  insurance.  He  would  not  be  liable  for  damage 
to  someone  else's  car.^"*** 

(ii)  Other  property  damage.  The  vehicle  owner  would  be 
responsible  for  damage  to  property  other  than  another  auto- 
mobile —  property  such  as  the  clothing  and  belongings  of 
passengers  and  pedestrians  and  such  as  roadside  buildings. 
Since  the  property  involved  would  be  primarily  that  of  other 
people,  insurance  against  its  damage  should  be  required  and 
included  in  the  vehicle  owner's  compulsory  insurance."^ 

T 

Compulsory  Insurance 

With  respect  to  personal  injury,  the  automobile  insurance 
which  all  vehicle  owners  would  be  compelled  by  law  to  buy 
would  cover  only  net  economic  loss. 

To  avoid  duplication  of  benefits,  and  correspondingly  high 
premiums,  it  is  necessary  to  choose  either  automobile  insur- 
ance or  the  other  medical  and  wage  loss  insurances  to  pro- 
vide the  primary  coverage.  We  have  concluded  that  the  com- 
pulsory automobile  insurance  should  pay  only  those  economic 
losses  not  repaid  from  the  other  sources."^ 


146.  Thus  in  two-car  accidents,  neither  car  owner  could  recover  from  the 
other  for  automobile  damage.  This  immunity  to  suit  is  a  consequence  of  abolish- 
ing tort  actions  between  drivers  (see  note  133  supra  and  accompanying  text)  and 
is  the  parallel  in  property  damage  cases  of  the  principle  applied  to  personal 
injury.  The  only  exception,  which  also  parallels  our  proposal  for  personal  injury, 
would  be  the  special  rules  with  respect  to  commercial  vehicles  (see  pp.  91-92 
infra)  and  drivers  with  special  cost  burdens  (see  pp.  92-95  infra). 

147.  The  coverage  would  be  without  dollar  limit. 

148.  The  same  conclusion  was  reached  by  the  Economics  Editor  of  Consumer 
Reports: 

"Nor  can  we   agree  that  automobile   insurance   should   necessarily 
be  the  primary  source  of  indemnity.  Instead  of  encouraging  Blue 
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With  respect  to  property  damage,  the  vehicle  owner  would 
be  compelled  by  law  to  insure  against  damage  to  property 
other  than  automobiles  but,  as  discussed  above,  would  not  be 
compelled  to  insure  against  damage  to  his  own  car. 

Rational  Cost  Allocation 

Our  proposal  would  allocate  accident  costs  among  broad 
categories  of  motorists  according  to  how  easily  they  can  avoid, 
reduce,  absorb  or  transfer  those  costs.  For  present  purposes, 
we  propose  to  separate  motorists  into  two  categories  —  pri- 
vate and  commercial. 

(a)   Private  Passenger  Automobiles 

As  explained  above,  every  private  passenger  car  owner 
would  have  to  carry  insurance  covering  anyone  and  anything 

Cross  and  other  highly  efficient  plans  to  withdraw  duplicate  bene- 
fits, a  truly  consumer-minded  system  would  designate  as  the  pri- 
mary indemnifier  the  policy  returning  the  largest  percentage  of  its 
premium  dollar  to  policyholders." 
Klein,  supra  note  85,  at  9.  For  a  discussion  of  the  advantages  of  having  auto- 
mobile insurance  secondary  to  other  sources  of  compensation,  .5^^  pp.  113-14  infra. 
For  a  discussion  of  the  disadvantages  of  duplication  of  benefits,  see  pp.  30-32,  36, 
64,  76  supra.  For  an  explanation  of  the  terms  "primary"  and  "secondary"  as  used 
in  this  Report,  see  note  112  supra.  Examples  of  sources  of  payment  of  medical 
expenses  which  would  be  primary  to  the  compulsory  automobile  insurance  include 
Blue  Cross,  Blue  Shield,  private  accident  and  health  insurance  coverages,  uninsured 
employee  medical  care  plans,  and  Medicare.  But  for  legal  and  public  policy  reasons 
the  automobile  insurance  coverage  would  not  be  secondary  to  such  public  assistance 
medical  programs  as  Medicaid.  Examples  of  sources  of  income  continuation  pay- 
ments which  would  be  primary  to  the  compulsory  automobile  insurance  include 
paid  sick  Jeave  plans,  statutory  and  private  disability  benefits  and  other  loss-of- 
income  insurance,  and  unemployment  insurance.  The  compulsory  automobile  in- 
surance income  loss  benefits  would  not,  however,  be  secondary  to  personal  savings 
or  public  assistance  programs.  With  automobile  insurance  secondary  to  other 
sources,  insurers  would  initially  have  to  rely,  for  rating  and  claims  purposes,  on 
statements  by  the  policyholder  or  claimant  as  to  his  other  available  sources  of 
compensation.  The  insurer  could,  of  course,  call  for  proofs.  Moreover,  the 
expectation  of  reduced  automobile  insurance  premium  rates  where  the  policy- 
holder has  available  collateral  sources  of  medical  and  income  benefits  would  be 
an  incentive  to  full  advance  disclosure  of  such  collateral  sources.  In  recommending 
that  automobile  insurance  be  secondary  to  other  sources,  we  have  followed  the 
reasoning  of  the  President  of  Consumer's  Union  {see  Warne,  supra  note  62,  at 
498),  of  the  Economics  Editor  of  Consumer  Reports  {see  Klein,  supra  note  85, 
at  9)  and  of  Keeton  &  O'Connell,  Basic  Protection,  supra  note  29,  at  278-80, 
400-09,  favoring  efficiency  and  low  premiums.  We  have  rejected  the  reasoning 
in  A. I. A.  Report,  supia  note  25,  at  5,  which  favors  internalization  and,  under- 
standably though  naturally  not  expressed,  the  maintenance  of  premium  volume. 
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injured  or  damaged  by  his  car,  other  than  another  car  and  its 
occupants.^"*' 

(b)   Commercial  Vehicles 

The  owners  of  commercial  vehicles  would  have  the  same 
responsibilities  as  the  owners  of  private  passenger  cars,  plus 
one  additional  responsibility  —  for  damage  to  a  private  pas- 
senger car  or  injury  to  its  occupants/^" 

In  a  two-car  accident  involving  a  commercial  vehicle  and  a 
private  car,  the  occupants  of  the  private  car  would,  as  usual, 
recover  against  the  insurer  of  the  private  car.  Thereafter,  how- 
ever, costs  would  be  shifted  from  the  insurer  of  the  private  car 
to  the  insurer  of  the  commercial  vehicle. ^^^ 


149.  The  terms  "private  car",  "private  passenger  car"  and  "private  passenger 
automobile"  are  used  in  the  text  as  synonyms,  with  the  meaning  of  "private 
passenger  automobile"  as  defined  in  Rule  1  of  the  Private  Passenger  Automobile 
Manual  of  the  Insurance  Rating  Board.  The  term  includes  motorcycles.  See  also 
C.  Brainard,  supra  note  11,  at  49. 

150.  The  term  "commercial  vehicle"  is  used  in  this  Report  to  include  both 
commercial  vehicles  {e.g.  trucks)  and  taxicabs  as  those  terms  are  defined  in  Rules 
30,  45  and  47(11)  of  the  Commercial  Automobile  Manual  of  the  Insurance  Rating 
Board.  See  also  C.  Brainard,  supra  note  11,  at  51-52.  For  a  discussion  of  the 
public  policy  reasons  for  a  special  second-tier  shifting  of  accident  costs  to  com- 
mercial vehicles,  see  pp.  67-68,  71-73,  76  supra  and  pp.  115,  119  infra.  Buses  are 
omitted  because  of  their  large  financial  exposure  for  injuries  to  passengers.  For 
overall  premium  level  effect  on  commercial  vehicles,  allowing  for  secondary  shift- 
ing of  loss,  see  Appendix  B  and  materials  there  cited.  Even  within  the  general  princi- 
ple of  secondary  shifting  of  costs  to  commercial  vehicles,  however,  there  is  ample 
room  for  reasonable  men  to  differ,  and  the  Legislature  might  wish  to  omit  certain 
icinds  of  commercial  vehicle  from  strict  liability,  to  extend  such  liability  to  certain 
kinds  of  private  passenger  cars  principally  used  for  business  or  to  require  that  a  given 
commercial  vehicle  have  in  some  way  caused  the  accident  before  costs  would  be 
shifted.  It  should  be  noted  that  the  analysis  leading  to  the  textual  proposal  for 
commercial  vehicles  is  the  identical  analysis  which  led  to  a  parallel  decision  in  the 
more  obvious  case  of  the  pedestrian.  Car  owners,  as  a  category  of  people,  are  bet- 
ter able  to  avoid,  reduce,  absorb  or  transfer  automobile  accident  costs  than  are 
pedestrians.  Hence,  it  is  wise  to  make  the  car  owner  pay  for  injury  to  pedestrians 
or,  put  differently,  to  internalize  the  cost  of  car-pedestrian  accidents  to  the  activity 
of  driving  rather  than  to  the  activity  of  walking.  We  concluded,  therefore,  that  the 
car  owner's  insurance  should  cover  pedestrians  injured  by  the  car  as  well  as  pas- 
sengers in  the  car. 

151.  Only  the  insurer  of  the  private  passenger  car  would  have  a  right  against 
the  commercial  vehicle  owner  or  his  insurer,  and  then  only  for  the  amount  the 
private  car  insurer  had  actually  paid  in  benefits.    A  victim's  claim  to  compensa- 
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Insurance  against  the  strict  liability  for  commercial  vehicles 
would  be  compulsory. 


152 


Special  Cost  Burdens 

Certain  categories  of  drivers  who  are,  as  a  class,  especially 
hazardous  should  bear  the  total  cost  of  accidents  in  which 
they  are  involved.  Simply  by  being  on  the  road,  such  drivers 
are  performing  a  sufficiently  anti-social  act  that  society  is 
entitled  to  say  they  use  the  road  at  their  peril. 
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tion  would  not  be  affected  by  whether  a  commercial  vehicle  was  involved  in  the 
accident.  All  that  would  be  accomplished  by  the  commercial  vehicle  owner's 
strict  liability  would  be  the  secondary  transfer  of  certain  accident  costs  —  not 
from  individual  car  owners  or  for  individual  accidents,  but  from  private  passen- 
ger car  owners  as  a  category  to  commercial  vehicle  owners  as  a  category.  One 
can  think  of  this  as  a  subrogation  (i.e.,  the  paying  insurer  succeeding  to  the  rights 
of  the  victim)  in  a  very  technical  sense,  but  it  is  probably  better  just  to  think  of 
it  as  a  mechanism  for  inter-insurer  settlements.  Subrogations  are  common  today 
where  a  first-party  insurer  (e.g.,  under  a  fire  insurance  or  automobile  collision 
insurance  policy)  pays  its  policyholder  for  a  loss  for  which  a  third  party  may 
be  liable.  The  disadvantage  of  subrogations  is  additional  transaction  costs, 
especially  where  the  person  who  has  already  received  insurance  benefits  retains 
his  claim  against  the  third  party,  merely  being  obliged  to  set  off  or  repay  to 
his  insurer,  out  of  his  later  recovery  from  the  third  party,  whatever  the  insurer 
had  earlier  paid  him,  and  where  the  standard  for  such  secondary  transfer  of  cost 
(i.e.,  for  the  recovery  from  the  third  party)  is  a  complex  one  like  "fault".  Under 
our  proposal  for  commercial  vehicles,  these  transaction  costs  should  be  reduced 
because  of  (i)  the  simplicity  and  uniformity  of  the  strict  liability  basis  for  re- 
covery; (ii)  the  limited  number  of  cases  (viz-,  commercial-private  accidents)  in 
which  this  secondary  transfer  of  costs  would  occur;  and  (iii)  the  likelihood  that 
such  a  system  of  inter-insurer  payments  would  lend  itself  readily  to  periodic 
settlements  of  cases  on  a  sampling  or  a  clearing  house  basis.  The  proposal  should 
be  distinguished  from  the  idea  of  first-party  benefits  plus  set-offs  against  liability 
awards,  sometimes  advanced  as  a  general  palliative  for  the  ills  of  the  fault  in- 
surance system.  See  pp.  53-54  supra.  Where  two  commercial  vehicles  were  in- 
volved, there  would  be  no  secondary  shifting  of  costs  as  between  their  insurers. 

152.  It  is  true  that  here  the  strict  liability  insurance  would  be  purely  for 
purposes  of  the  secondary  transfer  of  costs  (and  would  not  be  needed  to  compen- 
sate victims  in  the  first  instance).  Nevertheless,  we  have  concluded  that  the 
insurance  should  be  compulsory,  because  of  factors  unique  to  the  commercial 
vehicle  situation  which  would  diminish  the  incentive  to  insure  without  commen- 
surately  increasing  the  deterrent  force  of  strict  liability,  including  (i)  the  pre- 
valence of  corporate  ownership,  even  down  to  a  separate  corporation  for  each 
vehicle,  (ii)  the  insulation  of  corporate  managers  and  shareholders  from  cor- 
porate liabilities,  and  (iii)  the  ability  to  place  a  corporation  in  bankruptcy  with- 
out affecting  either  controlling  persons  or  affiliated  corporations. 

153.  For   examples   of   strict    liabilities   under  present    law,   .<iee   Appendix   C. 
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These  categories  include  drunken  drivers,  drugged  drivers, 
drivers  using  a  car  in  the  commission  of  a  felony,  and  drivers 
intentionally  causing  accidents/^'' 

These  categories  of  drivers  would  be  subjected  to  strict  lia- 
bihty  for  the  damage  they  caused,  and  the  liability  would  be 
of  the  driver  and  not  the  vehicle  owner.  Their  liability  would 
not  depend  on  proof  that  they  were,  at  the  moment  of  the 
accident,  negligent  or  at  fault/^^ 

These  special  obligations  would  have  no  effect  on  the  com- 
pensation of  victims.  In  an  accident  involving  a  driver  in  any 
of  these  categories,  the  victims  would  be  able  to  recover  com- 
pensation from  a  vehicle  owner's  insurer  as  in  any  other 
case.^^^  The  paying  insurer  could  then  claim  reimbursement 


154.  This  is  the  one  exception  to  our  pattern  of  imposing  financial  responsi- 
bility on  the  vehicle  owner  and  not  on  the  driver.  Here  we  have  categories  of 
driving  behavior  that  are  both  criminal  and  hazardous,  and  that  are  matters  of 
individual  conduct  rather  than  of  vehicle  ownership.  The  contrary  was  true  of 
commercial  vehicles,  for  which  we  proposed  sirict  liability  on  grounds  of  cost 
allocation  alone  and,  therefore,  proposed  that  the  vehicle  owner  rather  than  the 
driver  be  liable.  See  pp.  91-92  supra.  The  standard  of  drunkenness  for  strict 
liability  purposes  could  be  that  used  in  the  law  for  driving  while  intoxicated. 
See  N.  Y.  Vehic.  &  Traffic  Law  §1192  (McKinney  Supp.  1969).  Recent  develop- 
ments {e.g.,  breath  tests,  blood  alcohol  tests)  have  made  the  determination  of 
drunkenness  both  simpler  and  more  objective  than  it  was  in  even  the  recent  past. 
See  N.  Y.  Vehic.  &  Traffic  Law  §§1193-a,  1194  (McKinney  Supp.  1969). 

155.  This  proposal  partakes  of  imposing  liability  for  a  status  or  condition.  As 
framed  in  the  text,  it  would  require  neither  proof  of  bad  driving  at  the  moment 
of  the  accident  nor  even  a  causal  relationship  between  the  strictly  liable  driver's 
condition  and  the  accident.  We  recognize  that  it  could  be  very  harsh  in  some 
cases,  e.g.,  where  a  drunken  driver  or  the  driver  of  the  getaway  car  from  a 
robbery  was  proceeding  slowly  and  obeying  all  traffic  laws  when  a  speeder 
coming  the  other  way  lost  control  of  his  car,  swerved  across  the  center  line  and 
hit  him  head  on.  If  the  Legislature  believed  our  proposal  was  too  hard  on 
drivers  in  the  strict  liability  categories,  it  could,  of  course,  require  a  causal  rela- 
tionship between  the  driver's  condition  and  the  accident  or  otherwise  introduce 
considerations  of  case-by-case  blameworthiness.  We  do  not  so  recommend  prin- 
cipally because  of  the  increased  frictional  costs  generated  by  such  case-by-case 
determinations,  but  recognize  it  as  an  area  where  reasonable  men  can  differ. 

156.  The  only  exception  to  the  statement  in  the  text  would  be  where  the 
victim  was  injured  due  to  his  own  wilful  or  felonious  conduct  {e.g.,  as  a  driver 
intentionally  causing  an  accident).  See  p.  105  infra.  We  have  considered  and 
rejected  the  possibility  of  further  penalizing  the  drunken  or  drugged  driver  by 
excluding  him  from  first-party  recovery.  While  the  drunken  driver  should  be 
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from  the  strictly  liable  driver  or  his  insurer.^" 

It  would  be  possible  to  insure  against  strict  liability  for 
drunken  or  drugged  driving,  but  such  coverage  should  be  op- 
tional and  separately  rated.  It  would  be  an  example  of  liabiUty 
insurance  with  no  compensation  function.  Its  only  function 
would  be  to  protect  the  assets  of  the  drunken  or  drugged 


dealt  with  severely  by  the  civil  law  of  automobile  accident  reparations,  as  well 
as  by  the  licensing  and  criminal  law,  we  believe  that  the  strict  liability  pro- 
posed here  is  fairer  and  more  effective  than  depriving  him  of  his  first-party 
automobile  insurance  benefits,  and  that  it  is  unnecessary  to  do  both.  To  deprive 
him  of  funds  for  income  continuation  and,  especially,  for  medical  care  would 
be  counterproductive  socially.  If,  however,  the  Legislature  wished  to  deal  yet 
more  harshly  with  the  drunk,  it  could  also  (i)  prohibit  liability  insurance  against 
strict  liability  for  drunken  driving,  or  (ii)  deprive  him  of  automobile  insurance 
benefits  for  his  own  injury  and,  in  that  event,  could  perhaps  make  similar  pro- 
vision for  drunken  pedestrians.  Or  the  Legislature  might  wish  to  permit  some, 
but  not  full,  first-party  benefits  to  a  drunken  driver,  e.g.,  by  providing  that  he 
could  recover  from  his  vehicle  owner's  insurer  full  medical  benefits  but  could 
recover  income  loss  benefits  only  up  to,  say,  the  State's  workmen's  compensation 
ceiling.  Finally,  the  Legislature  might  wish  to  subject  drunken  drivers  to  "tort 
fines,"  perhaps  along  the  lines  suggested  by  Professor  Ehrenzweig,  while  con- 
tinuing to  let  them  have  first-party  benefits  for  economic  loss.  See  Ehrenzweig, 
Full  Aid  Insurance  for  the  Traffic  Victim  —  A  Voluntary  Compensation  Plan, 
43  Calif.  L.  Rev.  1,  37,  41  (1955). 

157.  It  is  a  close  question  whether  indemnity-liability  insurance  against  such 
strict  liabilities  should  be  prohibited  by  law.  The  liability  for  felonious  or  inten- 
tionally destructive  behavior  would,  under  normal  standards  of  what  insurances 
are  against  public  policy,  be  uninsurable.  That  result  seems  sound  here.  How- 
ever, for  the  purpose  of  making  the  price  of  drunken  or  drugged  driving  visible  in 
advance,  so  as  to  exert  the  most  effective  economic  deterrence,  insurance  against 
strict  liability  for  drunken  or  drugged  driving  should  be  permitted.  See  pp.  65-67, 
71-72  supra  and  note  158  infra.  Amounts  received  by  a  driver  with  respect  to 
his  own  injuries  should  be  exempt  from  execution,  in  order  to  avoid  the  indirect 
effect  of  denying  the  driver  his  first-party  benefits.  With  respect  both  to  strict 
liabilities  and  to  the  allocation  of  costs  to  commercial  vehicles,  we  have  pro- 
posed that  the  second-level  shifting  of  costs  be  between  insurers  only  and  that 
it  involve  only  the  reimbursement  of  payments  made  under  compulsory  (personal 
injury  and  non-automobile  property  damage)  insurance,  plus  payments,  if  any, 
made  under  optional  collision  insurance.  This  approach  is  designed  to  simplify 
the  second-level  cost  shifting  and  to  reduce  transaction  costs.  Alternative  ap- 
proaches also  worth  considering  include  (i)  providing  for  second-level  shifting 
of  any  insured  accident  costs  (e.g.,  redundant  benefits  for  personal  injury),  (ii) 
providing  for  second-level  shifting  of  only  those  costs  which  were  covered  by  the 
compulsory  (personal  injury  and  non-automobile  property  damage)  insurance, 
and  (ill)  permitting  a  first-level  shifting  of  automobile  physical  damage  costs, 
where  such  costs  were  not  covered  by  collision  insurance,  as  well  as  a  second- 
level  shifting  of  insurance  payments  for  net  economic  loss  from  personal  injury 
and  collision  damage  to  automobiles. 
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driver,  for  all  of  his  victims  would  already  be  compensated 
either  by  the  insurance  on  his  car,  if  passengers  or  pedestrians, 
or  by  the  insurance  on  their  own  car,  if  occupants  of  another 
car  in  a  two-car  accident.  ^^^ 

Optional  Coverages 

While  our  proposal  specifies  the  minimum  coverages  which 
all  vehicle  owners  would  be  compelled  by  law  to  buy,  it  also 
leaves  ample  room,  and  provides  incentives,  for  individuals  to 
buy  additional,  optional  coverages  suited  to  their  individual 
needs/^^ 

These  optional,  supplementary  coverages  could  be  expected 
to  evolve  over  time.  While  we  do  not  need  to  foresee  now 
every  possible  form  the  optional  coverages  might  take,  cer- 
tainly among  the  possibilities  would  be  (i)  insurance  for  other 
than  net  economic  loss,  (ii)  colhsion  insurance  for  damage 
to  one's  own  car,  (iii)  extra  liability  insurance  for  remaining 
fault  law  situations,  and  (iv)  strict  liabihty  insurance  for 
drunken  or  drugged  driving.  ^^" 


158.  Since  this  strict  liability  insurance  has  no  role  in  compensating  victims, 
but  only  functions  in  effecting  a  secondary  transfer  of  accident  costs,  it  need 
not  be  compulsory.  Separate  rating  of  this  optional  coverage,  rather  than  lump- 
ing its  experience  in  with  general  automobile  insurance  experience,  would  help 
assure  that  drunken  drivers  paid  the  full  cost  of  the  consequences  of  their  con- 
duct. It  would  thus  reinforce  the  deterrent  effect  of  imposing  the  strict  liability 
on  the  drunken  driver  rather  than  on  the  vehicle  owner.  The  optional  nature  of 
the  coverage,  together  with  its  separate  rating,  would  enable  people  who  only 
drive  when  sober  —  a  category  of  behavior  society  presumably  wants  to  en- 
courage—  to  avoid  an  unnecessary  insurance  cost.  While  we  propose  that  the 
permitted  insurance  against  strict  liability  for  drunk  and  drugged  driving  be 
optional,  the  Legislature  might  well  prefer,  on  the  analogy  of  the  usual  financial 
responsibility  law,  to  make  such  insurance  optional  initially  but  compulsory  after 
an  individual  had  once  been  held  liable  for,  or  convicted  of,  drunk  or  drugged 
driving. 

159.  It  would  appear  fair  to  require  that  any  such  additional  first-party  bene- 
fits, purchased  by  the  car  owner,  be  by  their  terms  equally  available  to  non- 
owner  drivers,  passengers  and  pedestrians. 

160.  Optional  coverage  for  other  than  net  economic  loss  could  pay  for  the 
non-economic  aspects  of  disfigurement  and  for  other  bodily  impairments  that 
do  not  reduce  earnings,  perhaps  pursuant  to  a  schedule  of  benefits  like  those 
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Since  the  vehicle  owner  would  be  purchasing  such  addi- 
tional coverages  largely  for  himself,  his  family  and  friends,  he 
would  have  the  incentive  and  the  information  needed  for  an 
inteUigent  decision  as  to  what  insurance  to  buy  beyond  the 
compulsory  minimum/^^ 

The  availability  of  optional  coverages  need  not  be  limited 
by  what  insurers  volunteer  to  sell.  In  the  last  two  years,  the 
New  York  State  Legislature  has  wisely  broken  with  the  tradi- 
tional notion  that  insurers  should  be  compelled  by  law  to  sell 
only  what  the  public  is  compelled  by  law  to  buy.  Instead,  the 
Legislature  has  required  the  industry  collectively  to  make  cer- 
tain essential  coverages  available  while  leaving  the  citizen  free 
to  buy  or  not.^^"  This  approach  would  always  be  available  to 
the  Legislature  if  the  public  wanted  additional  types  of  auto- 

now  used  in  accident  insurance.  Optional  coverage  for  other  than  net  economic 
loss  could  also  be  written  to  pay  for  other  aspects  of  what  is  now  called  "pain 
and  suffering,"  in  the  unlikely  event  that  it  is  capable  of  objective  translation 
into  dollars.  Finally,  optional  coverage  for  other  than  net  economic  loss  could 
pay  for  medical  expense  or  income  loss  that  was  compensable  from  another 
source.  While  we  excluded  such  redundant  benefits  from  the  proposed  compulsory 
insurance,  we  see  no  "moral  hazard"  or  other  public  policy  reason  for  preventing 
the  vehicle  owner  or  anyone  else  from  purchasing  such  redundant  benefits  if  he 
wants  to.  The  residual  liability  situations  for  which  higher  limits  of  liability 
insurance  could  be  purchased  would  be  liability  for  wrongful  death  (see  note 
139  supra)  and  liabilities  incurred  when  driving  outside  this  State  in  juris- 
dictions retaining  fault  law  for  automobile  accidents   (see  pp.  98-99  infra). 

161.  The  policyholder  would  be  mainly  insuring  himself  and  his  family,  for  an 
estimated  79%  of  the  people  injured  in  automobiles  are  either  the  owner  or 
a  relative  of  the  owner  of  the  automobile  in  which  they  are  injured.  See  A. I. A. 
Report,  supra  note  25,  at  16.  As  to  the  extent  to  which  people  will  voluntarily 
insure  themselves,  New  York  Insurance  Department  statisticians  estimate  that, 
of  all  private  passenger  automobiles  registered  in  this  State  and  insured  outside 
the  assigned  risk  plan,  about  75%  now  carry  optional,  first-party,  no-fault  fire, 
theft  and  comprehensive  insurance;  70%  now  carry  optional,  first-party,  no- 
fault  medical  payments  insurance;  70%  now  carry  fault  liability  insurance  in 
excess  of  the  compulsory  amounts;  and  50%  now  carry  optional,  first-party 
no-fault  collision  insurance.  See  also  note  94  supra. 

162.  See  N.Y.  Ins.  Law  §§651-658  (McKinney  Supp.  1969)  (fire  and  extended 
coverage  insurance  for  central  city  properties)  and  N.Y.  Ins.  Law  §63  (Mc- 
Kinney Supp.  1969)  (automobile  assigned  risks).  For  discussions  of  the  principle, 
see  N.Y.S.  Ins.  Dept.,  Fire  Insurance  in  Congested  Areas  —  A  Second  Re- 
port (Dec.  29,  1967);  N.Y.S.  Ins.  Dept.,  The  Public  Interest  Now  in  Prop- 
erty and  Liability  Insurance  Regulation,  supra  note  118,  at  34-36. 
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mobile  insurance  that  insurers  were  unwilling  or  unable  to 
sell  in  sufficient  volume. ^^^ 

Fair  Settlement  of  Claims 

Under  our  proposed  system,  the  claimant  against  an  in- 
surance company  would  in  most  cases  be  that  company's  own 
policyholder  or  a  member  of  his  family /*^^  The  standards  for 
entitlement  to  benefits  would  be  clear,  as  would  the  amount  of 
such  benefits/*'^ 

Under  these  circumstances,  insurers  would  have  little  legiti- 
mate reason  for  delay  in  payment  or  for  offering  a  claimant 
far  less  than  the  claim  was  worth. 


163.  It  goes  without  saying  that,  as  under  present  law,  the  insurance  industry, 
through  the  assigned  risk  plan,  would  have  to  make  available  the  compulsory 
automobile  insurance  coverages.  See  N.Y.  Ins.  Law  §63  (McKinney  Supp.  1969). 
Alternatively,  the  unmet  demand  for  compulsory  coverages  could  be  served 
through  a  reinsurance  facility  of  the  type  recently  established  in  the  Province  of 
Ontario  for  automobile  insurance.  The  Ontario  approach  would  have  the  advan- 
tage of  doing  away  with  whatever  stigma  now  attaches  to  being  an  "assigned  risk." 
It  would  enable  every  motorist  to  buy  insurance  in  the  normal  market,  with  the 
writing  company  having  the  option  of  ceding  the  risk  to  a  reinsurance  pool  of  all 
automobile  insurers. 

164.  See  note  161  supra. 

165.  See  pp.  84-89  supra.  Insurance  policy  forms,  subject  to  Insurance  De- 
partment approval,  would  supply  still  more  details  of  implementation.  Of  course, 
some  disputes  between  claimants  or  insureds  and  insurance  companies  may  be 
expected  to  arise  under  the  proposal  and  litigable  issues,  e.g.,  whether  the  loss 
arose  from  the  use  of  a  motor  vehicle,  would  be  submitted  to  the  traditional 
forum  of  a  court  with  jury.  The  proposal  is  designed  to  minimize  litigable  issues 
but  it  would  not  establish  a  new  decision-making  forum  (neither  an  administra- 
tive board  nor  a  compulsory  arbitration  scheme)  in  competition  with  the  courts. 
In  this  regard,  we  concur  with  the  expressed  views  of  the  Administrator  of  the 
State's  Judicial  Conference: 

"[T]he  judicial  system  is  best  capable  of  administering  any  reason- 
able system  of  dealing  with  the  automobile  accident  field.  Thus, 
even  if  constitutional  and  statutory  changes  were  to  be  enacted 
which  would  totally  alter  our  present  system  of  automobile  liability 
insurance  and  our  present  set  of  principles  of  tort  law  governing 
automobile  negligence,  the  courts  could  most  efficiently  administer 
such  a  new  system  .  .  .  [T]here  is  much  to  be  said  for  retaining 
supervision  over  the  disposition  of  disputed  automobile  accident 
claims  in  the  court  system,  even  if  a  'no-fault'  concept  were 
adopted  .  .  ." 
Letter  from  Thomas  F.  McCoy,  State  Administrator,  The  Judicial  Conference 
of  the  State  of  New  York,  to  N.Y.S.  Ins.  Dept.,  Nov.  10,  1969. 
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It  would  then  be  practicable  to  impose  on  insurers  heavy 
sanctions  for  unfair  treatment  of  claimants.  We  recommend 
that  any  claim  whose  payment  was  unreasonably  delayed  or 
resisted  bear  interest  at  a  very  high  rate,  on  the  theory  that 
the  claimant  had  been  coerced  into  making  a  loan  to  the  in- 
surance company.  ^"^ 

Limited  Territorial  Applicability 

The  proposed  New  York  law  for  compensating  automobile 
accident  victims  should  affect  accidents  in  this  State  —  all  of 
them  but  no  others. 

New  York  State's  present  compulsory  insurance  law  apphes 
to  all  motor  vehicles  driven  in  the  State,  regardless  of  where 
the  vehicle  is  registered  or  where  its  owner  or  driver  lives. ^" 
Similarly,  traffic  regulations  and  many  motoring  costs  are 
determined  by  the  state  in  which  the  motoring  takes  place.^^^ 

In  keeping  with  this  established  pattern,  we  have  concluded 
that  a  basic  change  in  the  treatment  of  automobile  accident 
costs,  such  as  the  one  we  are  proposing,  should  apply  equally 
to  all  vehicles  driven  in  this  State,  regardless  of  where  they 
come  from.  Out-of-state  vehicles  would  have  to  carry  the  com- 
pulsory first-party  insurance  coverage  for  operation  in  this 
State.^'^ 


166.  The  figures  can  be  set  at  whatever  levels  seem  best  to  balance  the  inter- 
ests of  claimants  against  those  of  insurance  companies  and  their  premium  payers. 
We  would  suggest  that  the  interest  rate  be  the  maximum  allowed  on  small  loans, 
or  that  it  be  some  multiple  of  the  prime  rate  of  interest  or  of  the  usury  rate. 

167.  N.Y.  Vehic.  &  Traffic  Law  §§310,  311,  318,  319  (McKinney  1960),  as 
amended  (Supp.  1969). 

168.  Examples  are  speed  limits,  road  signs,  limitations  on  highway  use,  defini- 
tion of  and  penalties  for  traffic  crimes  and  offenses,  and  such  elements  of  the 
cost  of  driving  as  highway  and  bridge  tolls,  gasoline  taxes  and  requirements 
for  anti-pollution  devices.  This  approach  is  generally  consistent  with  the  terri- 
torial basis  of  modern  political  jurisdiction  and  with  the  territorial,  rather  than 
p)ersonal  or  tribal,  nature  of  modern  systems  of  civil  and  criminal  law.  Our  pro- 
FK>sal,  like  any  other  system  of  dealing  with  accident  law  at  the  state  level,  would 
inevitably  raise  some  interstate  and  conflict-of-law  problems  in  atypical  situations. 

169.  Such  protection  could  be  written  as  a  "rider"  to  the  regular  liability 
insurance   policy   on   the   out-of-state   vehicle   or  as  a   general   statement  in  the 
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Conversely,  New  York  accident  law  would  not  follow  New 
York  motorists  out  of  the  State."*'  New  York  vehicles,  when 
driven  outside  the  State,  would  be  under  the  accident  law  of 
the  state  or  country  in  which  the  accident  occurred,  just  as  is 
now  the  case.  They  would  be  required  by  New  York  law  to 
carry  liability  insurance  for  such  situations,  as  is  now  the 

171 

case. 

Making  the  proposed  system  coterminous  with  the  bound- 
aries of  the  State  would  place  all  automobile  accidents  in  this 
State  under  the  same  system  of  compensation  and  cost  alloca- 
tion, and  would  not  interfere  with  the  freedom  of  other  states 
to  decide  for  themselves  how  to  handle  the  cost  of  accidents  on 
their  roads. 

Conclusion 

To  meet  the  criteria  for  a  good  system,  we  recommend  a 
system  of  compensating  virtually  all  drivers,  passengers  and 


policy  that  it  would  cover  legal  obligations  under  the  varying  automobile  acci- 
dent reparations  laws  of  the  various  jurisdictions  in  which  the  vehicle  might  be 
driven.  The  proposed  requirement  of  insurance  on  out-of-state  cars  driven  here 
could  not,  as  a  practical  matter,  be  perfectly  enforced,  any  more  than  the  State's 
present  requirement  of  liability  insurance  on  such  cars  is  perfectly  enforced.  For 
the  ways  of  covering  such  insurance  "gaps,"  see  note  137  supra. 

170.  New  York  car  owners  could,  of  course,  buy  first-party  insurance  for  out- 
of-state  accidents  if  they  wished  to.  All  we  propose  is  that  they  not  be  com- 
pelled by  New  York  law  to  make  the  purchase. 

171.  N.Y.  Vehic.  &  Traffic  Law  §§311,  316  (McKinney  1960),  as  amended 
(Supp.  1969).  To  permit  comparison  of  our  proposal  with  the  present  fault  insur- 
ance system,  we  have  used  the  present  compulsory  liability  insurance  limits  of  $10,- 
000/$20,000/$5,000  for  the  proposed  out-of-state  residual  liability  insurance  ele- 
ment. We  recognize  that  making  compulsory  the  insurance  against  liability  for 
out-of-state  driving  is  inconsistent  with  the  otherwise  strictly  territorial  application 
of  our  proposal,  and  the  Legislature  might  reasonably  prefer  not  to  require  its 
purchase.  We  have  included  it  in  our  proposed  compulsory  coverage  mainly  for 
reasons  of  continuity,  since  New  York  motorists  are  accustomed  to  insurance 
which  protects  them  against  liability  when  driving  outside  the  State,  and  in  order 
to  avoid  any  appearance  of  exaggerating  the  premium  savings  under  our  proposal. 
When  the  compulsory  insurance  law  was  first  enacted  in  this  State,  the  question 
of  insuring  out-of-state  liabilities  did  not  come  up  as  a  separate  question,  because 
the  proposal  then  was  just  to  compel  motorists  to  buy  an  existing  liability  in- 
surance policy  which  made  no  territorial  distinctions. 
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pedestrians  in  full  for  their  net  economic  loss  from  automobile 
accidents. 

The  proposed  system  is  designed  to  be  simple  to  operate, 
with  clear  standards  of  entitlement,  clear  measures  of  recovery 
and  a  minimum  of  transactions. 

Once  the  victims  are  compensated,  we  recommend  a  sec- 
ondary shifting  of  certain  accident  costs  to  commercial  vehicles 
and  to  a  few  obnoxious  categories  of  drivers  —  in  the  interest 
of  safety,  economy  and  fairness/'^ 


172.  Compensation  of  victims  would  come  first.  Shifting  of  costs  would  come 
second.  One  might  think  of  our  proposal  as  involving  three  levels  of  liability  for 
automobile  accident  costs: 

( 1 )  Passengers  and  pedestrians  would  be  able  to  recover  compensation  from  the 
insurer  of  the  car  in  or  by  which  they  were  injured.  When  two  or  more  private 
cars  collided,  each  would  provide  for  its  own  occupants;  there  would  be  no  cost 
shifting  among  them. 

(2)  Owners  of  commercial  vehicles  would,  as  would  owners  of  private  cars, 
be  responsible,  by  insurance,  for  accident  losses  to  occupants  and  pedestrians. 
Further,  if  a  commercial  vehicle  were  in  an  accident  with  a  private  car,  the 
commercial  vehicle's  insurer  would  be  subject  to  a  claim  by  the  insurer  of  the 
private  car  for  whatever  payments  it  had  made  on  account  of  the  accident. 
Where  two  or  more  commercial  vehicles  collided,  there  would  be  no  cost  shifting 
among  them. 

(3)  Drivers  in  the  strict  liability  categories  (e.g.,  drunks)  would  be  liable,  by 
insurance  or  otherwise,  for  a  shifting  of  costs  from  the  insurers  of  other  vehicles 
(commercial  or  private  passenger)  involved  with  them  in  an  accident. 
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EVALUATION  OF  THE  PROPOSAL 

The  plan  set  out  in  the  preceding  section  was  derived  from 
the  priorities  and  criteria  developed  earlier  in  this  Report. 

Before  evaluating  our  proposal  to  see  how  it  accords  with 
those  priorities  and  criteria,  we  want  to  set  the  perspective  by 
emphasizing  one  point:  the  fault  insurance  system  is  so  bad, 
and  its  defects  so  fundamental,  that  any  change,  to  be  a  real 
improvement,  must  itself  be  fundamental.  It  has  to  face  up  to, 
and  deal  with,  the  inherent  contradictions  in  the  fault  insur- 
ance system  —  old  law  to  make  wrongdoers  pay,  overlaid 
with  universal  insurance  to  make  sure  wrongdoers  do  not 
pay,  overlaid  with  irresistible  social  pressure  to  compensate 
victims. 

The  evils  of  the  fault  insurance  system  today  are  inherent  in 
its  dependency  on  case-by-case  determinations  of  fault  as  the 
touchstone  of  compensation.  A  change  will  be  a  real  improve- 
ment almost  in  proportion  as  it  rejects  case-by-case  determina- 
tions of  fault. ^^^  Once  that  is  done,  the  insurable  event  can  be 
rationalized  and  resources  can  be  allocated  in  accordance 
with  humane  priorities  consciously  set. 


173.  In  recognition  of  that  fact,  many  of  the  leading  proposals  made  over  the 
years  for  the  reform  of  automobile  insurance  have,  in  whole  or  part,  discarded 
"fault"  as  the  standard  for  payment.  For  some  of  these  proposals,  see  I  &  2 
British  Columbia,  Royal  Commission  on  Automobile  Insurance,  supra  note 
44;  Columbia  Univ.  Council  for  Research  in  the  Social  Sciences,  supra  note 
44;  L.  Green,  supra  note  9;  Keeton  &  O'Connell,  Basic  Protection,  supra 
note  29;  A.I.A.  Report,  supra  note  25;  Ehrenzweig,  supra  note  156;  Franklin, 
Replacing  the  Negligence  Lottery:  Compensation  and  Selective  Reimbursement, 
53  Va.  L.  Rev.  774  (1967);  Hofstadter  &  Pesner,  supra  note  28;  Morris  &  Paul, 
supra  note  41.  Two  North  American  jurisdictions  have  enacted  no-fault  compensa- 
tion plans  —  the  Canadian  province  of  Saskatchewan  and  the  Commonwealth  of 
Puerto  Rico  in  the  United  States.  See  The  Automobile  Accident  Insurance  Act, 
1963,  Stat.  Sask.  ch.  38  (1963),  as  amended,  ch.  51  (1964);  Aponte  &  Denenberg, 
The  Automobile  Problem  in  Puerto  Rico:  Dimensions  and  Proposed  Solution,  35 
J.  Risk  &  Ins.  227  (1968);  The  Automobile  Accident  Social  Protection  Act, 
H.B.  874,  No.  138  (June  26,  1968).  See  also  W.  Rokes,  Automobile  Indemnifi- 
cation Proposals:  A  Compendium  (1968). 
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One  final  and  related  point  before  moving  to  a  detailed  eval- 
uation of  our  proposal.  There  are  no  perfect  plans.  Around 
the  edges  of  any  new  system  it  will  always  be  possible  to 
conjure  anomalous  situations  and  strange  results.  But  that  is 
due  to  the  complexity  of  the  problem,  and  should  not  be  a 
cause  for  despair.  Nor  should  it  be  an  excuse  for  endless  dis- 
putation about  fringe  anomalies  while  the  fault  insurance  sys- 
tem, anomalous  to  the  core,  remains  unchanged. 

The  best  we  can  do  is  to  decide  upon  criteria  for  a  good 
system  and  then,  when  inevitably  choices  among  criteria  have 
to  be  made,  to  make  the  choices  according  to  sensible  pri- 
orities. If  we  can  do  that  much,  we  will  have  done  a  lot  and 
we  will  have  done  all  we  can  do.  It  will  then  be  time  to  act. 

At  this  point  it  should  be  useful  to  consider  how  the  pro- 
posed plan  measures  up  to  each  of  the  criteria.  The  following 
discussion  will  take  up  the  criteria  in  the  same  order  in  which 
they  were  set  out  earlier  in  the  Report. 

Compensation  for  All  Victims 

We  saw  earher  that,  from  the  point  of  view  of  the  accident 
victim,  a  system  of  handhng  the  cost  of  automobile  accidents 
should  compensate  all  accident  victims."'' 

We  saw  that  the  fault  insurance  system  denies  compensa- 
tion entirely  to  about  25%  of  all  accident  victims."^  The  con- 
tributory negligence  rule  bars  recovery  where  the  claimant  was 
partly  to  blame  for  the  accident.  The  rule  is  harsh  and  un- 
realistic by  modern  standards,  but  at  least,  within  the  context 
of  the  fault  insurance  system,  it  is  not  an  absurdity. 

What  is  an  absurdity  as  well  as  being  harsh  and  unrealistic 
is  the  other  rule  that  excludes  some  victims  from  benefits.  It 
is  the  most  fundamental  of  all  the  rules  of  the  fault  insurance 
system  —  that  the  victim  gets  benefits  only  if  he  can  prove 


174.  See  pp.  62-63  supra. 

175.  See  p.   18  supra. 
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somebody  else  was  at  fault  in  the  accident.  Once  liability  in- 
surance is  widespread,  so  that  the  person  who  was  at  fault 
does  not  himself  have  to  pay,  it  is  nonsensical  to  have  the 
victim's  right  to  compensation,  regardless  of  the  victim's  need 
and  regardless  of  his  innocence  by  any  conceivable  standard, 
depend  on  whether  he  can  find  someone  else  to  blame. 

Our  proposal  would  compensate  nearly  every  victim  who 
suffered  net  economic  loss.^^^'  The  only  exception  would  be 
the  victim  who  intentionally  caused  the  accident  or  who  was 
injured  while  committing  a  felony. 

Generous  Benefits 

We  saw  earher  that,  from  the  point  of  view  of  the  accident 
victim,  a  system  should  compensate  him  as  fully  as  possible 
for  his  loss.^^^ 

In  the  context  of  compensation  and  not  vengeance,  we  con- 
cluded that  higher  priority  should  be  given  to  economic  loss 
than  to  non-economic  matters,  and  to  losses  not  otherwise 
compensated  than  to  those  already  paid  from  another  source. 

We  saw  that  the  fault  insurance  system  allocates  resources 
in  a  way  almost  exactly  opposite  to  the  priorities.  It  leaves 
many  victims,  who  are  entitled  to  benefits  under  its  own  rules, 
with  too  little  compensation. ^^^ 

The  proposed  plan  should  meet  the  criterion  of  generous 
benefits  very  well.  By  reducing  transaction  costs  and  minimiz- 
ing the  misdirection  of  benefits,  the  proposed  system  makes  so 
much  money  available  that  it  can  compensate  nearly  all  vic- 
tims and  can  pay  them  in  full  for  their  net  economic  loss. 

The  minimum  compulsory  insurance  under  the  proposed 
system  should  compensate  virtually  100%  of  the  net  economic 
loss  resulting  from  personal  injury  in  automobile  accidents. ^^'^ 


176.  See  pp.  84-85  and  note  156  supra. 

177.  See  pp.  63-64  supra. 

178.  See  pp.  27-29  supra. 

179.  See  pp.  85-89  supra. 
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It  should  compensate  virtually  100%  of  the  damage  to  prop- 
erty other  than  automobiles.  The  proposed  compulsory  in- 
surance would  not  compensate  the  owner  for  damage  to  his 
own  vehicle,  as  our  proposal  does  not  compel  the  owner  to 
insure  his  own  property,  but  leaves  it  up  to  him. 

Efficiency 

We  saw  earlier  that,  from  the  point  of  view  of  both  the 
victim  and  the  consumer,  a  system  of  handling  the  cost  of 
automobile  accidents  should  be  efficient.^®® 

We  also  saw  that  the  fault  insurance  system  was  inefficient 
almost  beyond  belief.  ^^^ 

The  plan  proposed  in  this  Report  should  meet  the  criterion 
of  efficiency  very  well.  It  should  increase  efficiency  in  the 
sense  of  getting  a  larger  share  of  the  premium  dollar  through 
to  where  it  is  needed  —  both  by  reducing  transaction  costs 
and  by  minimizing  misapplication  of  benefits. 

Specifically,  the  improvements  over  the  fault  insurance  sys- 
tem in  personal  injury  insurance,  which  is  compulsory  under 
the  fault  insurance  system  and  would  be  compulsory  under 
our  proposal,  should  be  as  follows. 

Transaction  costs  should  be  reduced  from  the  present  56 
cents  out  of  the  personal  injury  premium  dollar  to  about  43 
cents.  These  percentages,  which  are  a  basis  of  the  projected 
premium  savings  discussed  later  in  this  Report,  are  very  con- 
servative and  almost  certainly  understated,  especially  in  the 
long  run.  The  estimated  reduction  in  transaction  costs  comes 
from  reduced  claims  adjustment  expenses  only.  In  the  long 
run,  a  simplified  automobile  insurance  system  should  lead  to 
greater  efficiency  elsewhere  in  the  operations  of  insurers. 


18L' 


180.  See  pp.  64-65  supra. 

181.  See  pp.  34-37  supra. 

182.  For  the  figure  of  56  cents,  see  p.  35  supra.  The  reduction  of   13  cents 
of  the  personal  injury  premium  dollar  under  our  proposal  is  due  to  lower  an- 
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The  misapplication  of  benefits  would  be  reduced  by  making 
the  compulsory  automobile  insurance  secondary  to  other 
sources  of  compensation,  and  by  eliminating  payment  for 
non-economic  matters  under  the  proposed  compulsory  cover- 
age. The  effect  would  be  a  coordination  of  benefits  between 
automobile  insurance  and  the  other  sources  of  medical  and 
income  loss  indemnity,  and  a  concentration  of  available  rep- 
arations dollars  on  net  economic  loss.  The  saving  would  be 
about  29.5  cents  out  of  the  personal  injury  premium  dollar. ^^^ 

Taken  together,  these  increases  in  efficiency  mean  that,  in 
place  of  the  14.5  cents  out  of  the  premium  dollar  the  victim 
now  gets  as  net  economic  benefits,  he  could  expect  some  57 
cents.  The  efficiency  savings  would  be  available  for  increased 
benefits  to  victims  for  net  economic  loss  or  for  reduced  pre- 
miums to  consumers. ^^ 

Low  Premiums 

From  the  viewpoint  of  the  insurance  consumer  or  policy- 
holder, premiums  should  be  low.^^ 

Premiums  under  the  fault  insurance  system  are  high  and  are 
rising  fast.^^'^ 

ticipated  claims  adjustment  expenses  for  both  claimants  and  insurers.  For  one 
possible  kind  of  efficiency  saving  which  we  have  not  counted  in  our  estimates,  see 
note  191  injra.  For  actuarial  details,  see  Appendix  B  and  materials  there  cited. 
Loss  adjustment  expense  itself  would  be  reduced  further  if  our  proposal  did  not 
have  to  retain  the  fault  insurance  system  for  death  cases  and  for  out-of-state 
driving.  See  notes  133,  139,  171  supra  and  accompanying  text. 

183.  The  saving  shown  is  the  sum  of  the  estimated  8  cents  which  currently 
goes  for  duplication  of  benefits  and  the  21.5  cents  which  pays  for  non-economic 
loss.  See  p.  36  supra. 

184.  For  the  14.5  cents  figure,  see  p.  36  supra.  The  57  cents  figure  is  the 
complement  of  the  43  cents  transaction  cost  figure  {see  text  accompanying  note 
182  supra).  Under  our  proposal  virtually  100%  of  the  amount  available  from  the 
premium  dollar  for  benefits  would  in  fact  be  paid  to  the  victim  in  net  economic 
benefits. 

185.  See  p.  65  supra. 

186.  Inflation  would  affect  any  automobile  reparations  system.  In  inflationary 
periods,  it  is  especially  important  that  a  reparations  system  be  as  eflficient  as 
possible  in  delivering  benefits  to  victims,  that  it  pay  victims  fully  for  net  economic 
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Once  a  system  is  efficient,  so  that  premium  dollars  are  not 
wasted,  the  question  becomes  one  of  priorities.  What  are  we 
willing  to  forego  in  benefits  in  order  to  get  a  given  saving  in 
premiums? 

The  big  economies  under  our  proposal  come  from  reducing 
frictional  costs  and  from  foregoing  redundant  and  non-eco- 
nomic payments.  Part  of  these  economies  is  devoted  to  in- 
creasing benefits  to  victims  for  net  economic  loss.  Part  is  de- 
voted to  reducing  premiums  for  consumers. 

How  much  will  premiums  be  reduced?  Consumers  will  want 
to  know,  and  have  a  right  to  know,  how  much  they  will  have 
to  pay  in  premiums  under  any  new  system  compared  to  what 
they  pay  now. 

The  premium  rates  needed  to  support  the  fault  insurance 
system  are  known.  The  premium  rates  needed  to  support  any 
proposed  new  system  must,  of  course,  be  estimated.  In  order 
to  make  available  to  consumers  premium  rate  information 
about  our  proposal  for  purposes  of  comparison,  we  have 
estimated  the  premium  rates  that  would  be  called  for  under 
the  plan  proposed  in  this  Report. 

Our  actuaries  have  estimated  premium  levels  under  the 
proposed  plan  for  the  compulsory  coverages  and  have  com- 
pared them  with  premium  levels  for  compulsory  insurance  un- 
der the  fault  insurance  system. 

Second,  the  actuaries  have  compared  the  premiums  for  the 
proposed  compulsory  insurance  with  the  premiums  which 
would  be  charged  under  the  fault  insurance  system  for  a  level 
of  benefits  for  net  economic  loss  comparable  to  what  we  pro- 
pose. 

Third,  the  actuaries  have  estimated  premium  levels  under 
the  proposed  plan  for  the  compulsory  coverages  plus  a  reason- 
losses,  and  that  cost  allocation  bear  some  relationship  to  ability  to  pay.  More- 
over, since  benefits  under  our  proposal  are  directly  related  to  economic  loss,  the 
development  of  systematic  and  rational  cost  control  mechanisms  would  be 
facilitated.  See  also  pp.  70-71,  85-89  supra. 
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able  set  of  optional  coverages,  and  have  compared  them 
with  the  premiums  under  the  fault  insurance  system  for  the 
amount  of  insurance  the  average  New  York  motorist  now 
carries. 

We  emphasize  that  the  figures  as  to  premium  levels  are,  and 
must  be,  estimates.  We  believe  they  are  the  best  estimates  that 
can  be  made  today,  that  they  give  a  meaningful  picture  of  how 
the  proposal  compares  with  the  fault  insurance  system,  and 
that  they  are  more  than  sufficiently  rehable  for  purposes  of 
public  and  governmental  decision-making.  But  still  they  are 
estimates,  not  precise  measurements  of  indisputable  facts. 

The  comparisons  here  are  of  average  premium  levels, 
followed  by  a  few  general  comments  on  how  the  premium 
savings  would  be  apportioned  among  individual  consumers 
diiferently  situated.  A  more  detailed  breakdown  —  by  age, 
income  level,  family  circumstances  and  place  of  residence  — 
is  in  Appendix  A  to  this  Report.  Overall  cost  data  and  a  dis- 
cussion of  actuarial  methodology  are  in  Appendix  B. 

(a)   Compulsory  Coverages 

We  have  compared  the  price  of  the  compulsory  coverages 
under  our  proposal  with  the  price  of  the  liability  insurance 
which  is  compulsory  in  New  York  State  today,  first  as  to  per- 
sonal injury,  then  as  to  property  damage  and  then  for  the 
two  combined.^" 

The  cost  of  our  proposal  with  respect  to  compulsory  per- 
sonal injury  coverage  should  average  about  42%  less  than 
the  cost  of  compulsory  personal  injury  liability  coverage  under 
the  fault  insurance  system. 


187.  The  compulsory  coverages  under  the  fault  insurance  system  in  New 
York  are  (i)  $10,OOO/$2O,OO0/$5,OO0  bodily  injury  and  property  damage  lia- 
bility, and  (ii)  uninsured  motorist  coverage.  Under  our  proposal,  the  compulsory 
coverages  would  be  (i)  full  coverage  for  net  economic  loss  for  personal  injury, 
(ii)  $10,000/ $20,000/ $5,000  bodily  injury  and  property  damage  liability  coverage 
for  out-of-state  driving  and  wrongful  death  cases;  and  (iii)  full  coverage  for 
strict  liability  for  damage  to  property  other  than  automobiles.  Other  relevant 
data  are  given  in  Appendix  B  and  materials  there  cited. 
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With  respect  to  property  damage,  our  proposal  should  result 
in  an  anticipated  average  premium  reduction  of  87%  on 
compulsory  coverages.  This  saving  is  not  due  to  increased 
efficiency,  but  chiefly  to  the  fact  that,  under  our  proposal,  the 
first-party  nature  of  insurance  for  damage  to  an  automobile 
makes  it  unnecessary  for  the  law  to  compel  purchase  of  such 
insurance. 

Taking  compulsory  personal  injury  coverage  and  com- 
pulsory property  damage  coverage  together,  the  average  pre- 
mium under  our  proposal  should  be  about  56%  less  than  it  is 
under  the  fault  insurance  system. 

(b)   Comparable  Benefits 

The  compulsory  insurance  under  our  proposed  plan  would 
pay  unhmited  benefits  to  all  victims  for  net  economic  loss  due 
to  personal  injury. 

The  fault  insurance  system  cannot  pay  all  victims,  because 
of  the  exclusions  inherent  in  fault  law,  but  it  could  be  ex- 
panded to  pay  unlimited  benefits  simply  by  removing  from 
the  insurance  policy  the  hmits  on  liabihty  for  personal  injury, 
and  making  the  unlimited  policy  compulsory. 

If  the  fault  insurance  system  were  simply  expanded  so  that 
it  paid  unlimited  benefits,  its  premiums  would  be  almost  one 
and  a  half  times  what  they  are  today  and  more  than  twice 
the  estimated  premiums  under  our  proposal.  If  the  fault  in- 
surance system  were  further  expanded  to  pay  such  benefits  to 
all  victims  (i.e.,  without  the  fault  law  exclusions),  its  pre- 
miums would  be  almost  twice  what  they  are  today  and  about 
two  and  a  half  times  the  estimated  premiums  under  our  pro- 
posal.'^^ 


188.  The  comparisons  are  for  personal  injury  coverages.  The  premium  rates  for 
an  unlimited  liability  policy  have  been  assumed  to  be  the  present  bureau  rates  for  a 
policy  with  $300,000/$300,000  limits  {i.e.,  1.4  times  the  comparable  rate  for  a 
policy  with  $10,000/$20,000  limits),  the  highest  limits  generally  offered.  Premium 
rates  for  a  policy  paying  unlimited  benefits  under  the  fault  insurance  system  to 
all  victims  without  regard  to  fault  are  based  on  the  estimate  that  25%  of  accident 
victims  receive  no  compensation  under  the  fault  insurance  system.  See  note  25 
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The  foregoing  is  not  so  much  a  cost  comparison  of  prac- 
ticable, equivalent  insurance  programs  as  it  is  a  dollars-and- 
cents  demonstration  that,  if  the  goal  of  an  accident  reparations 
system  is  full  compensation  of  net  economic  loss,  the  fault 
insurance  system,  with  its  inefficiencies  and  misallocations  of 
resources,  does  not  provide  a  framework  within  which  the 
goal  can  be  attained. 

(c)   Compulsory  Plus  Optional  Coverages 

Today  most  New  York  drivers  purchase  automobile  insur- 
ance beyond  the  kinds  and  amounts  required  by  law. 

We  have,  therefore,  compared  anticipated  premium  levels 
under  our  proposal  with  premium  levels  under  the  fault  in- 
surance system  for  an  average  vehicle  owner  who  carries  both 
the  compulsory  insurance  and  a  reasonable  amount  of  extra, 
optional  coverage. ^^^ 

Such  a  typical  individual  could  expect  to  save  53%  on 
the  personal  injury  portion  of  his  combined  (compulsory  and 
optional)  coverages  and  16%  on  the  property  portion,  for  an 
average  overall  saving  of  33%. 


supra.  Further  data  are  in  Appendix  B.  The  figures  in  the  text  understate  the  ex- 
pensiveness  of  such  an  expansion  of  the  fault  insurance  system  since  rates  for  a 
bodily  injury  policy  with  no  limits  would  be  higher  than  those  for  $300,000/- 
$300,000,  and  would  also  be  increased  to  reflect  the  lowering  of  underwriting 
standards,  and  worsening  of  loss  frequency,  if  such  a  policy  were  made  com- 
pulsory and  hence  available  through  the  assigned  risk  plan. 

189.  The  typical  combination  of  compulsory  and  optional  coverages  purchased 
by  New  York  motorists  today  is,  in  the  opinion  of  Department  actuaries,  closest 
to  (i)  $25,OOO/$50,0OO/$5,000  bodily  injury  and  property  damage  liability; 
(ii)  uninsured  motorist  coverage;  (iii)  $1,000  medical  payments;  and  (iv)  colli- 
sion insurance  (with  a  deductible  averaging  slightly  more  than  $50).  The  most 
nearly  comparable  combination  of  coverages  under  our  proposal  would  be  (i) 
full  coverage  for  net  economic  loss  from  personal  injury;  (ii)  $25,000/$50,000/- 
$5,000  bodily  injury  and  property  damage  liability  coverage  for  out-of-state 
driving  and  wrongful  death  cases;  (iii)  $1,000  medical  payments  for  out-of-state 
driving;  (iv)  full  coverage  for  strict  liability  for  damage  to  property  other  than 
automobiles;  and  (v)  collision  insurance  (at  the  same  average  deductible).  It 
should  be  noted  that  while  "collision  insurance"  has  essentially  the  same  legal 
meaning  in  both  systems,  it  would  under  our  proposal  be  paying  for  much  of 
what  is  today  covered  by  property  damage  liability  insurance  as  well  as  what  is 
today  covered  by  collision  insurance.  Further  data  are  in  Appendix  B  and 
materials  there  cited. 
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(d)   Individual  Differences 

Insurance  premium  rates  are  calculated  on  the  basis  of  the 
anticipated  frequency  and  the  anticipated  severity  or  size  of 
future  claims. 

Under  the  fault  insurance  system,  the  size  of  future  claims 
is  largely  random,  depending  for  the  most  part  on  the  eco- 
nomic and  other  circumstances  of  an  unknown  victim.  Pre- 
mium rate  differences  under  the  fault  insurance  system  thus 
have  to  be  calculated  almost  exclusively  on  the  basis  of  an- 
ticipated accident  frequency.  As  a  result,  premium  rates  for 
different  policyholders  under  the  fault  insurance  system  do  not 
reflect  the  economic  circumstances  of  the  policyholder. 

Under  the  plan  proposed  in  this  Report,  however,  the  eco- 
nomic circumstances  of  the  vehicle  owner  and  his  family  (who 
are  his  usual  passengers)  would  be  directly  relevant  both  to 
the  likely  net  medical  expense  and  to  the  likely  net  income 
loss  in  case  of  an  accident.  ^^° 

The  general  result  would  be  that,  under  the  proposed  plan, 
poHcyholders  with  low  incomes  would  pay  lower  premiums 
than  policyholders  with  high  incomes.  Policyholders  with  gen- 
erous collateral  sources  of  medical  and  wage  loss  benefits 
(e.g.,  under  liberal  employee  fringe  benefit  programs)  would 
pay  lower  premiums  than  policyholders  without  such  collat- 
eral sources.  And  policyholders  with  little  or  no  employment 
income  and  with  substantial  collateral  benefits  (e.g.,  retired 
persons)  would  pay  the  lowest  premiums  of  all. 

The  provisions  of  the  proposal  for  damage  to  automobiles 
would  have  the  same  progressive  tendency.  The  vehicle  owner 


190.    Individual   premium   rates   under   our   proposal   would   be   responsive   to 
both  the  economic  circumstances  of  the  policyholder  and  his  anticipated  accident 
frequency.  Thus,   if  young  male  drivers  continue  to  be   involved  in  more  acci- 
dents  than   other   drivers,   a   rational    rate   classification   system   would   recognize 
that  difference.  Merit  rating  could  also  continue  to  be  used.  See  note  96  supra. 
"[IJt   would   seem   that   rating   drivers   on   their   experience  —  i.e. 
higher   premiums   for  poor  drivers  and  lower  premiums  for  good 
drivers  —  could  be  made  a  part  of  a  first  party  insurance  system." 

N.A.I.C.  Report,  supra  note  44,  at  102. 
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would  be  buying  insurance  for  his  own  car.  Owners  of  in- 
expensive and  old  cars  would  pay  lower  premiums  than  would 
owners  of  new  and  expensive  cars. 

The  premium  savings  indicated  above  do  not  include  any 
savings  from  group  selling  of  automobile  insurance.^ 


191 


Internalization  of  Costs 

We  saw  that,  for  reasons  of  fairness  and  of  good  economic 
resource  allocation,  the  accident  costs  of  an  activity  such  as 
motoring,  or  of  particular  categories  of  motoring,  should  be 
allocated  or  internalized  to  the  activity  or  category.  ^^^ 

Perfect  internalization  of  automobile  accident  costs  to  the 
activity  of  motoring  would  call  for  all  losses  due  to  automobile 


191.  Most  automobile  insurance  is  sold  today  on  an  individual  basis.  Insur- 
ance company  transaction  costs  (exclusive  of  claims  adjustment  expenses)  under 
this  form  of  distribution  average  33  cents  of  the  premium  dollar.  See  p.  34 
supra.  In  the  past,  in  New  York  and  other  states,  various  "group  selling"  pro- 
grams have  been  attempted,  but  the  relevant  laws  were  sometimes  construed  to 
prohibit  premium  reductions  based  on  the  economies  of  distributing  personal 
insurance  on  a  mass,  as  distinguished  from  an  individual,  basis.  That  interpreta- 
tion has  now  been  rejected  in  New  York.  See  110th  Ann.  Rep.  of  the 
SuPT.  OF  Ins.,  supra  note  119,  at  26-27.  Today  there  are  no  legal  or  regulatory 
impediments  in  this  State  to  passing  on  to  the  consumer,  in  the  form  of  reduced 
premium,  any  savings  realized  by  group  selling.  While  the  development  of  group 
marketing  will  not  be  impeded  by  regulatory  or  legal  problems,  it  remains  unclear 
whether  large  numbers  of  consumers  will  prefer  to  purchase  automobile  insurance 
at  a  lower  cost  on  a  group  basis,  or  whether  they  will  be  willing  to  pay  the 
additional  costs  of  individual  selling  in  return  for  greater  individual  service. 

Consumer  choice  between  forms  of  selling  is  not  directly  affected  by  the  kind 
of  automobile  insurance  system.  Some  authorities  believe  there  could  be  secondary 
effects,  in  that  if  automobile  insurance  moved  away  from  the  fault  system  to  a 
compensation  system,  then  insurance  companies,  employers  and  unions  would  be 
able  to  bring  to  bear  on  the  group  selling  of  automobile  insurance  techniques 
already  highly  developed  in  group  health  insurance.  See  N.A.I.C.  Report,  supra 
note  44,  at  107;  Baile,  The  Advocates,  transcript  of  television  broadcast,  Nov.  9, 
1969;  Insurance  Advocate,  Oct.  4,  1969,  at  12.  If  so,  the  adoption  of  our  pro- 
posal could  be  expected  to  accelerate  group  selling,  which  could  be  expected  to 
reduce  transaction  costs  under  our  proposal  by  perhaps  an  additional  10  cents  of 
the  premium  dollar.  A  countervailing  consideration  is  that  a  compensation  system, 
with  lower  premiums,  less  legal  compulsion  to  buy  insurance  and  predominantly 
first-party  claims  settlement,  might  give  greater  scope  to  individual  service  and 
lessen  public  resistance  to  paying  premiums,  a  resistance  which  is  certainly  one 
force  moving  insurers  toward  group  selling. 

192.    See  pp.  65-68  supra. 
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accidents  to  be  compensated  through  automobile  insurance. 
In  that  sense,  the  criterion  of  internahzation  is  met  neither  by 
the  fault  insurance  system  nor  by  our  proposal.  The  fault 
insurance  system  does  not  do  so  because  it  pays  no  compensa- 
tion or  too  little  compensation  to  so  many  victims.  Our  pro- 
posal does  not  do  so  because  it  has  automobile  insurance 
secondary  to  other  sources  of  compensation. 

Here  we  forswore  perfect  internalization  of  costs  in  order 
to  attain  greater  efficiency,  fuller  compensation  and  lower 
premiums. 

One  key  to  increased  efficiency  is  the  elimination  of  over- 
lapping benefits,  and,  therefore,  it  was  necessary  to  make 
either  automobile  insurance,  on  the  one  hand,  or  medical  and 
disability  income  plans,  on  the  other  hand,  defer  to  the  other. 
We  chose  to  make  the  compulsory,  minimum  automobile  in- 
surance secondary  to  the  other  sources.  This  approach  should 
facihtate  the  integration  of  benefits,  while  letting  insurance 
mechanisms  of  proven  high  efficiency  continue  to  provide 
basic  health  and  income  coverages.  It  also  permits  the  new 
plan  to  give  full  compensation  to  the  seriously  injured  and 
still  to  reduce  automobile  insurance  premiums  sharply. 

Finally,  by  not  mandating  that  automobile  insurance  bene- 
fits either  be  primary  to,  or  overlap  with,  other  sources,  our 
proposal  leaves  the  greatest  latitude  for  voluntary  arrange- 
ments beyond  what  is  mandated  by  law.  Automobile  insur- 
ance could  evolve  into  a  primary  coverage,  either  directly  or 
indirectly.  Automobile  insurance  that  was,  by  its  own  terms, 
primary  to  other  sources  of  compensation  would  more  than 
comply  with  the  proposed  compulsory  insurance  law.  And  in- 
.dividuals  or  groups  desiring  to  make  their  automobile  insur- 
ance primary  could  also  do  so  indirectly,  simply  by  modifying 
their  other  medical  and  income  loss  coverages  to  make  them 
secondary  to  automobile  insurance. 

Our  proposal  would  not  internalize  to  the  activity  of  motor- 
ing all  of  the  economic  loss  costs  of  that  activity,  but  it  would 
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internalize  far  more  of  them  than  does  the  fault  insurance 
system — some  75%  as  against  50%  for  the  fault  insurance 
system /^^ 

The  fact  that  the  fault  insurance  system  charges  higher 
premiums  does  not  mean  that  the  fault  insurance  system  does 
a  good  job  of  internalizing  accident  costs,  for  those  premiums 
are  transmitting  not  accident  costs  so  much  as  added  and 
frictional  costs  of  the  system  itself. 

Under  our  proposal,  it  becomes  possible  to  internalize  or 
allocate  costs  to  categories  of  motoring,  in  acordance  with 
conscious  economic  decisions. 

Our  proposal  makes  that  kind  of  cost  allocation  decision 
with  respect  to  commercial  vehicles. ^^"^  The  owner  of  a  com- 
mercial vehicle  can  more  efficiently  avoid,  reduce,  absorb  or 
transfer  accident  costs  than  can  the  owner  of  a  private  pas- 
senger car,  both  in  how  he  can  influence  driving  conduct  and 
even  vehicle  design  and  in  how  he  can  spread  accident  costs 
by  adding  them  onto  the  price  of  his  goods  or  services.  More- 
over, the  imposition  of  strict  liability  would  preclude  a  wind- 
fall saving  in  premiums  that  would  otherwise  go  to  certain 
kinds  of  commercial  vehicle  operators  in  a  change  from  the 
third-party  fault  insurance  system  to  a  largely  first-party  com- 
pensation system.  ^^^ 

The  second  special  cost  allocation  which  we  propose — to 
drunken  drivers  and  other  particularly  obnoxious  categories — 
is  discussed  below  in  connection  with  reducing  accident  costs. 

Prompt  Payments 

An  accident  reparations  system  should  be  able  to  deliver 
benefits  quickly  after  loss  has  been  sustained. 


193.  Derived  by  Insurance  Department  actuaries  from  figures  in  sources  cited 
in  note  59  supra,  and  from  Appendix  B  and  materials  there  cited. 

194.  See  pp.  90-92  supra.  For  a  discussion  of  subcategory  internalization,  see 
G.  Calabresl  supra  note  19,  at  145-47,  246-50. 

195.  See  N.A.I.C.  Report,  supra  note  44,  at  103;  Kemper,  Automobile  Insur- 
ance: The  Criteria  for  Survival,  1968  Ins.  L.  J.  264,  266. 
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The  fault  insurance  system  is,  as  has  been  seen,  extremely 
slow/^« 

The  proposed  plan  would  meet  the  criterion  of  speed  very 
well.  There  would  be  no  need  for  delay  in  establishing  the 
obhgation  of  the  insurance  company  to  pay.  Fault,  with  all 
its  evidentiary  complexities,  would  not  be  an  issue.  Moreover, 
the  measure  of  payment  would  usually  be  objective  and  easily 
ascertainable — lost  income  plus  medical  bills  plus  payments 
for  substitute  services,  minus  collateral  benefits  and  the  tax 
offset.  ^''^  The  delays  caused  by  bargaining  over  such  indefinite 
measures  of  payment  as  general  damages  or  pain  and  suffering 
would  be  eliminated. 

Periodic  Payments 

As  we  have  seen,  a  good  reparations  system  should  pay 
benefits  periodically  as  losses  and  expenses  accrue,  rather  than 
all  at  once  in  a  lump  sum.^^^ 

Periodic  payments  encourage  physical  and  vocational  re- 
habiUtation  and  take  needless  guesswork  out  of  the  determina- 
tion of  loss  in  cases  of  serious  injury. 

The  fault  insurance  system  pays  benefits  in  a  lump  sum. 

The  proposed  plan  would  pay  benefits  periodically. 

Reliability 

An  automobile  insurance  system  should  be  reliable  and 
predictable,  so  that  the  victim  can  be  sure  whether  and,  if  so, 
how  much  he  will  be  paid,  and  so  that  the  consumer  can  be 
sure  of  getting  and  keeping  the  insurance  protection  he 
needs.  ^®® 


196.  See  pp.    19-22  supra. 

197.  See  pp.  85-88  supra. 

198.  See  p.  69  supra. 

199.  See  pp.  69-70  supra. 
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We  saw  that  the  fault  insurance  system — with  its  delays 
and  its  uncertainties  both  as  to  liability  and  as  to  size  of 
awards  —  is  most  unrehable  and  unpredictable.^"^ 

The  new  system  proposed  in  this  Report  should  meet  the 
criterion  of  reUability  very  well.  For  the  victim,  the  rules  for 
determining  who  is  entitled  to  payment  would  be  simple.  The 
measure  of  payment  would  be  objective  and,  in  most  cases, 
quite  clear. 

The  consumer  should  find  insurers  more  willing  to  write 
insurance,  as  more  of  the  information  needed  for  sound  under- 
writing and  rating  would  be  available.  Once  he  had  insurance, 
the  consumer  would  have  the  advantage  of  a  continuing  busi- 
ness relationship,  as  to  both  premiums  and  claims,  to  help 
keep  his  insurance  in  force  and  to  keep  it  reUable. 

Stability 

An  accident  reparations  system  should  be  self-stabilizing 
and  not,  as  is  the  fault  insurance  system,  full  of  goads  to  anti- 
social conduct  by  insurers.^*^^ 

The  proposed  new  plan  would  be  far  simpler  and  more 
stable  than  the  fault  insurance  system.  It  would  tend  to  re- 
ward rational  behavior  by  insurers,  and  should  be  relatively 
easy  to  keep  under  government  surveillance  and  to  influence 
systematically  in  accordance  with  public  policy. 

There  are  several  reasons.  The  entitlement  to  payments 
and  the  amount  of  payments  would,  in  most  cases,  be  quite 
clear.  The  elements  of  probable  cost,  particularly  medical 
and  income  continuation,  would  be  more  readily  ascertainable 
by  the  insurer  at  the  time  of  underwriting,  so  that  more  ra- 
tional underwriting  and  rating  would  be  possible.  The  insurer 
would  usually  be  dealing  with  its  own  poUcyholder  or  his 
family.  The  insurable  event  would,  far  more  than  is  now  the 


200.  See  pp.  22-24  supra. 

201.  See  pp.  70-71  supra. 
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case,  be  within  the  knowledge  and  control  of  the  insurance 
company.  Finally,  in  such  a  generally  stable  business  environ- 
ment, it  becomes  practicable  and  appropriate  for  government 
to  impose  severe  penalties  for  claims  chiseling  or  other  aber- 
rant behavior  by  insurers. 

Helping  Prevent  Accidents  and  Reduce  Accident  Costs 

We  earlier  determined  that  a  desirable  automobile  accident 
reparations  system  would  so  affect  driving  or  the  severity  or 
aftermath  of  accidents  as  to  reduce  accident  costs,  or  would 
use  up  less  money  for  overhead  expenses  or  transaction  costs 
of  running  the  reparations  system. ^°^ 

The  fault  insurance  system,  in  light  of  its  history,  theory 
and  practice,  could  hardly  be  expected  to  have  a  beneficial 
effect  on  driving.^*^^  The  inefficiencies  of  the  system  add  un- 
necessary transaction  costs. 

The  plan  proposed  in  this  Report  would,  quite  clearly,  re- 
duce accident  costs  by  reducing  transaction  costs  and  by  pro- 
moting medical  and  vocational  rehabilitation. 

It  should  also  influence  driving  and  vehicle  design  in  favor 
of  traffic  safety  and  lower  accident  costs. 

As  to  encouraging  good  driving,  the  main  responsibility 
would  continue  to  be  with  traffic  law  and  its  enforcement  and 
with  the  licensing  of  drivers.  But  the  mythology  of  deterrence 
under  the  fault  insurance  system  would  at  least  be  out  of  the 
way.  And  the  proposed  system  would  hold  real  promise  of 
improved  driving. 

It  is  true  that,  once  a  man  is  behind  the  wheel  on  a  given 
occasion,  any  apprehensions  he  might  have  about  insurance 
premium  levels  do  not  affect  his  driving.'"^  But  a  system  of 
allocating  accident  costs  may  be  able  to  influence  his  decision 


202.  See  pp.  71-73  supra. 

203.  See  pp.   12-13  supra. 

204.  See  notes  20  and  96  supra. 
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whether  to  get  behind  the  wheel  on  a  given  occasion  and  may 
otherwise  influence  the  circumstances  under  which  he  drives. 
In  two  principal  respects,  the  proposed  plan  might  lead  to 
safer  driving. 

First,  for  reasons  of  good  cost  allocation,  we  proposed 
strict  liability  for  commercial  vehicles. ^"^  Certain  owners  of 
commercial  vehicles  have  considerable  influence  over  the  con- 
ditions under  which  those  vehicles  are  driven,  the  number  of 
hours  their  drivers  are  behind  the  wheel,  and  even  the  design 
of  commercial  vehicles.  The  prospect  of  strict  liabihty  should 
induce  commercial  operators  to  exercise  their  economic  power 
on  the  side  of  highway  safety. 

Second  and  more  significantly,  the  proposed  strict  liabihty 
for  drunken  drivers,  together  with  the  separate  rating  of  their 
optional  indemnity  insurance,  should  lead  social  drinkers  and 
their  families  to  arrange  more  often  than  is  now  the  case  for 
someone  who  had  not  been  drinking  to  do  the  driving.^"^  To 
the  extent  the  strict  hability  failed  to  deter  drunken  driving 
right  away,  premiums  for  the  liability  insurance  for  drunken 
driving  would  then  go  up,  perhaps  to  very  high  levels,  and 
society  would  begin  to  price  the  drunken  driver  off  the  road 
entirely.  These  economic  deterrents  to  drunken  driving  would 
reinforce  the  law's  other  sanctions  —  hcense  revocation  and 
criminal  prosecution. 

With  respect  to  vehicle  design,  the  proposal  would  be  even 
better  able  to  improve  traffic  safety  and  reduce  accident  costs. 

Recently  much  attention  has  been  called  to  the  impact  of 
automobile  repair  costs  on  insurance  premiums,  and  to  the 
connection  between  automobile  design  and  ornamentation  and 
the  tendency  of  the  automobile  to  require  expensive  repairs 
after  even  a  slight  collision.^""^  Automobile  property  damage 


205.  See  pp.  67-68,  72,  91-92  supra. 

206.  See  pp.  67,  71-72,  92-95  supra. 

207.  See  note  123  supra  and  accompanying  text. 
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liability  insurance — because  it  pays  for  damage  to  a  stranger's 
car — cannot  make  premium  rate  distinctions  among  different 
makes  and  models  of  automobile  according  to  their  differing 
capacities  to  withstand  collisions  or  according  to  differences 
in  the  ease  and  economy  of  repairing  them  once  they  are  dam- 
aged. But  under  our  proposal,  the  vehicle  owner  would  be 
buying  insurance  exclusively  for  his  own  car,  whose  make, 
model  and  year  are  known  in  advance.  The  proposal  would 
thus  give  insurance  companies  the  necessary  data  and  the 
competitive  incentive  to  vary  rates  according  to  damage-resis- 
tance and  repairability  of  different  kinds  of  car,  and  should 
thereby  encourage  improvements  in  vehicle  design. 

The  same  would  be  true  of  vehicle  design  to  minimize  per- 
sonal injury  after  a  crash.  Insurance  companies  would  have 
data  on  the  seriousness  of  injuries  suffered  in  the  particular 
make  and  model  of  car  being  insured,  and  could  set  pre- 
mium rates  accordingly. 

In  general,  under  our  proposal  insurers  would  know,  as 
they  can  never  know  under  a  liability  system,  exactly  what 
car  they  would  end  up  paying  for  —  both  as  to  injury  to  its 
occupants  and  as  to  damage  to  the  car  itself.  They  would 
know,  as  they  can  never  know  under  a  liability  system,  exactly 
the  make  and  model  whose  protection  of  occupants,  resistance 
to  damage  and  ease  of  repair  they  should  reflect  in  their  pre- 
mium rates.  This  knowledge  would  enable  the  automobile 
insurance  industry,  which  has  long  given  constructive  support 
to  the  traffic  safety  efforts  of  others,  to  bring  its  own  immense 
financial  power  to  bear  directly  upon  the  vehicle  design 
aspects  of  the  traffic  safety  problem.  Safety  might  begin  to 
sell  after  all. 

Consumer  Choice  and  Influence 

Any  automobile  insurance  system  should  afford  the  con- 
sumer the  widest  range  of  informed  choices,  should  subject 
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him  to  as  little  compulsion  to  buy  insurance  as  is  compatible 
with  other  objectives,  and  should  give  him  as  much  influence 
as  possible  over  the  quaUty  of  what  he  buys.^"^ 

Under  the  fault  insurance  system  the  buyer  of  automobile 
hability  insurance  is  paying  premiums  for  an  insurance  that 
will  pay  benefits  to  someone  else.  The  consumer  has  no  way, 
and  really  no  incentive,  to  insist  that  his  insurance  be  of  high 
quality  when  it  comes  to  paying  benefits.  Often  he  does  not 
even  know  whether  benefits  are  paid  or  to  whom.  All  the  con- 
sumer can  see  with  any  accuracy  is  the  price,  or  premium 
level,  of  the  insurance.  There,  he  encounters  the  restrictive 
underwriting  standards  of  automobile  insurers  and  might 
well  wonder,  when  shopping  by  price,  whether  he  is  selecting 
insurers  as  much  as  insurers  are  selecting  people. 

Because  of  the  conflicting  interests  of  consumers  and  vic- 
tims under  the  fault  insurance  system,  government  has  found 
it  necessary  to  place  consumers  under  more  and  more  com- 
pulsion to  buy  insurance  in  order  for  the  system  to  compensate 
victims  more  fully.  The  social  pressure  to  compensate  victims 
is,  and  should  be,  so  great  that  if  the  fault  insurance  system  is 
retained  the  certain  prospect  is  for  even  more  legal  compul- 
sion to  be  exerted  on  consumers  to  buy  insurance.^^ 

Compulsion  to  buy  insurance  would  be  less  necessary  under 
the  new  proposal  than  under  the  present  system.  When  respon- 
sible consumers  can  see  where  their  interest  lies,  they  will 
take  steps  to  protect  it  on  their  own  initiative. 

We  have  recommended  that  certain  coverages  be  compul- 
sory for  personal  injury  and  damage  to  property  other  than 
automobiles,  for  there  the  interests  of  others  and  of  society  are 
also  involved  and  should  be  protected. 

I     But  in  a  system  where  people  are  insuring  themselves,  less 
compulsion  is  needed.  Hence  we  can  leave  on  an  optional 


208.  See  pp.  73-74  supra. 

209.  See  pp.  45-48  supra. 
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basis  coverages  of  lower  social  priority,  confident  that  car 
owners  will  be  well  situated  to  make  an  informed  decision 
whether  to  buy  them.  This  is  true  of  insurance  giving  benefits 
for  personal  injury  of  kinds  and  amounts  not  required  by 
law.  It  is  even  more  true  of  insurance  for  damage  to  one's 
own  car.  Such  insurance  would,  under  our  proposal,  be  purely 
first-party,  not  involving  losses  or  benefits  to  anyone  else. 
The  proposed  plan  would  avoid  much  of  the  present  contra- 
riety of  interest  between  consumers  and  victims.  The  consumer 
would  be  buying  insurance  which,  in  the  main,  would  pay 
benefits  to  himself,  his  family  and  his  friends.  He  would  thus 
have  both  the  requisite  knowledge  and  the  incentive  to  insist 
on  high  quality  performance  by  his  insurance  company.  A 
victim  would,  in  most  cases,  be  claiming  against  his  own  in- 
surance company  or  the  insurer  of  another  member  of  his 
family,  and  experience  with  all  lines  of  insurance  informs  our 
judgment  that  insurers  are  more  attentive  to  the  needs  of  their 
own  insureds  and  their  families  than  they  are  to  the  needs  of 
adversary  strangers.^^*^ 

Courts  and  Other  Related  Institutions 

We  concluded  earher  that  a  good  accident  reparations  sys- 
tem should  not  only  work  well  itself  but  should  help  other 
important  social  institutions  work  well  and  certainly  should 
not  interfere  with  them.^^^ 

The  institutions  most  affected  are  the  courts,  the  bar,  the 
insurance  business,  the  health  professions,  employee  benefit 
plans  and  traffic  safety  agencies. 


210.  See  pp.  73-74,  97-98  and  note  68  supra. 

"Certainly   the   emphasis   on   first-party    relationships   between   in- 
surer and  insured  should  make  the  seller  more  responsive  to  the 
demands  of  the  buyer  with  whom  he  has  a  continuing  contractual 
agreement." 
Warne,  supra  note  62,  at  498.  It  is  estimated  that  79%  of  the  people  injured  in 
automobiles  are  either  the  owner  or  a  relative  of  the  owner  of  the  automobile  in 
which  they  are  injured.  See  note  161  supra. 

211.  See  pp.  74-77  supra. 


455 


Evaluation  of  the  Proposal  123 


We  noted  earlier  that  the  fault  insurance  system  so  over- 
loads the  judiciary  with  automobile  accident  cases  as  to  jeop- 
ardize the  abihty  of  the  courts  to  function  in  areas  of  seem- 
ingly greater  public  importance  that  are  within  their  unique 
competence.^^^ 

The  new  plan  proposed  in  this  Report  should  remove  from 
court  dockets  the  vast  majority  of  the  automobile  negligence 
cases  which  now  clog  them.  It  would  reserve  for  courts  and 
lawyers  the  really  intractable  disputes  and  novel  questions. 
It  would  at  last  release  the  courts  and  the  bar  from  their  bond- 
age to  the  automobile,  and  give  them  a  chance  to  carry  on  in 
a  mass  society  their  traditional  and  unique  role  of  upholding 
even-handed  law  and  individual  rights. 

Although  the  immediate  financial  impact  of  the  proposed 
change  on  some  insurance  businesses  and  legal  practitioners 
would  be  adverse,  the  legal  profession  and  the  insurance  busi- 
ness should,  on  the  whole  and  in  the  long  run,  be  better  off  as 
participants  in  an  accident  reparations  system  that  was  work- 
ing for  the  benefit  of  victims,  consumers  and  society  as  a 
whole,  and  that  was  respected  for  doing  so. 

The  health  professions  should  be  able  to  do  their  work 
better  under  our  proposal,  because  it  emphasizes  physical 
rehabilitation,  because  it  contemplates  prompt  and  reliable 
payment  of  medical  expenses,  and  because  it  would  largely 
free  doctors  from  testifying  in  court  and  otherwise  helping  to 
resolve  disputes  within  the  reparations  system. 

Employee  benefit  plans,  under  our  proposal,  should  be 
able  to  realize  for  participating  employees  immediate  savings 
in  automobile  insurance  premiums. ^^^  Moreover,  the  plans, 
and  the  enhghtened  labor-management  relations  of  which  they 
are  a  part,  should  be  able  to  be  even  more  effective  with  an 


212.  See  pp.  74-76  supra. 

213.  See  pp.  76,  89-90  supra. 
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automobile  insurance  system,  like  our  proposal,  that  facili- 
tated integration  of  benefits. 

Agencies  concerned  with  highway  safety  should  find  sup- 
port in  the  incentives  in  our  proposal  for  safe  vehicle  design 
and  in  its  ability  to  yield  traffic  accident  data  —  the  essential 
raw  material  for  systematic  approaches  to  highway  safety  — 
undistorted  by  the  pressures  of  the  reparations  system. 

Private  Enterprise 

We  concluded  that,  for  sound  reasons  of  theory  and  de- 
centrahzation  of  power,  it  was  preferable  that  the  automobile 
insurance  system  be  operated  by  private  enterprise  rather 
than  by  government.^^'' 

Both  the  fault  insurance  system  and  our  proposal  would 
fully  meet  that  criterion.  The  prospects  for  the  fault  insurance 
system  to  resist  fundamental  change  and  still  to  remain  in  the 
private  sector  are  discussed  in  the  final  section  of  this  Report. 

Conclusion 

Except  for  operating  through  private  enterprise  and  pro- 
tecting the  careless  driver  against  catastrophic  loss,  the  fault 
insurance  system  measures  up  against  none  of  the  criteria  well 
and  against  most  of  them  terribly. 

Except  for  one  aspect  of  internalization  of  costs,  the  pro- 
posal made  in  this  Report  meets  all  of  the  criteria  well. 

But  the  real  question  is  how  the  fault  insurance  system  and 
the  proposal  compare  with  each  other.  For  victims,  consumers 
and  citizens  generally,  it  is  hard  to  imagine  an  easier  choice. 


214.    See  pp.  77-78  supra. 
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THE  PROSPECTS  FOR  REFORM 

Much  is  written  these  days  about  the  failure,  assuming  the 
intention,  of  modern  institutions  to  let  the  individual  partici- 
pate meaningfully  in  the  decisions  that  order  his  life.  The 
literature  prepares  us  to  expect  little  of  great  institutions  in 
the  way  of  spontaneous  regeneration,  reorientation  or  reform. 
It  can  only  hint  at  the  intransigence  we  may  expect  of  the 
institution  of  interlocking  powers  which  we  call  the  fault  in- 
surance system. 

But  if  that  system  is  as  far  askew  from  the  pubhc  interest 
as  our  study  has  convinced  us;  if  that  system  is  indeed  being 
operated  more  for  the  benefit  of  its  operators  than  for  the  bene- 
fit of  victims,  consumers  and  society;  and  if  the  pubhc  once 
really  comprehends  what  is  going  on^^^  —  then  even  the  en- 
meshed interests  of  those  who  operate  the  fault  insurance  sys- 
tem will  not  be  able  to  forestall  change. 

By  change  we  mean  a  departure  from  the  fault  insurance 
system  at  least  as  radical  as  what  we  propose.  We  do  not 


215.  A  number  of  individuals  and  organizations  interested  in  either  preserving 
or  changing  the  fault  insurance  system  have  conducted  pubhc  opinion  polls  of 
attitudes  toward  various  aspects  of  the  present  system  and  toward  some  of  the 
reform  proposals.  The  results  of  these  polls  vary  widely.  See,  e.g.,  Awareness 
OF  AND  Attitude  Toward  a  New  Kind  of  Automobile  Insurance  —  Re- 
search Findings  Prepared  for  the  Insurance  Information  Institute  on 
Behalf  of  the  American  Insurance  Association  (ORC  Caravan  Surveys,  Inc., 
Nov.  1968)  (public  favors  no-fault  insurance  system);  J.  O'Connell  &  W. 
Wilson,  Car  Insurance  and  Consumer  Desires  (public  favors  no-fault  insur- 
ance system);  Testimony  of  Thomas  C.  Morrill,  supra  note  40,  at  Tables  17, 
18,  Exhibit  A  (State  Farm  Mut.  Auto.  Ins.  Co.  survey)  (public  favors  retention  of 
present  system);  What  the  Public  Thinks  About  Auto  Insurance,  J.  Amer.  Ins., 
Nov.-Dec.  1969,  at  6-9  (public  favors  retention  of  present  system).  The  wide 
disparity  in  results  may  not  be  simply  due  to  the  possible  biases  of  the  designers 
of  the  polls.  They  may  also  be  due  to  variations  in  the  degree  of  understanding  of 
the  fault  insurance  system  and  the  alternatives  which  the  different  groups  of 
interviewees  had  before  they  gave  thei*-  opinions.  Meaningful  public  opinion  about 
the  fault  insurance  system,  and  about  whether  and  how  to  change  it,  can  best  be 
formed  after  the  public  really  understands  (a)  what  is  going  on  under  the  present 
system,  (b)  what  alternatives  are  available,  and  (c)  what  the  alternatives  would  do. 
We  hope  that  this  Report  will  help  in  the  development  of  that  kind  of  informed 
public  opinion. 


\ 
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mean  palliatives.  We  do  not  mean  strong  talk  in  the  place  of 
action.  We  do  not,  in  other  words,  mean  comparative  negli- 
gence, small  claim  arbitration,  political  alarums,  compulsory 
insurance,  advance  payments,  proliferating  studies,  overlaid 
first-party  benefits  or  more  judges. 

However  desirable  the  palhatives  might  be  if  the  present 
system  were  only  slightly  out  of  alignment,  and  however 
sincere  their  proponents,  they  do  not  come  to  grips  with  the 
fundamental  unsoundness  of  the  fault  insurance  system.  Hence 
they  will  not  work.  They  will  come  to  be  dismissed  as  staHing 
tactics.  They  will  be  derided  for  inflating  premiums  and  the 
revenues  of  lawyers  and  insurers,  without  giving  equal  value 
to  victims  and  consumers. 

The  alternative  to  prompt  and  fundamental  change  is 
hardly  apt  to  be  a  vindicated  status  quo.  If  fundamental 
change  in  the  fault  insurance  system  does  not  come  very  soon, 
we  predict  that  the  entire  apparatus  will  be  swept  away  and 
replaced  by  a  social  insurance  system  run  by  government.^^*^ 
Such  a  system  could  be  created  by  either  federal  or  state  law 
and  could  be  administered  well  by  either  federal  or  state 
government.  Such  a  system  could  be  financed  by  a  levy  on 
motoring,  such  as  automobile  registration  fees  or  gasoline 
taxes,  or  out  of  general  revenues.  Such  a  social  insurance 
system  would  admirably  meet  nearly  all  of  the  criteria  for  a 
good  system.  But  we  believe  it  is  far  preferable  that  the  repara- 
tions system  be  operated  by  competitive  private  enterprise, 
and  believe  that  the  public  interest  in  automobile  accident 
reparations  can  be  made  secure  within  that  framework. 


216.  Right  until  it  happens,  many  people  regard  the  displacement  of  private 
business  by  government  as  unthinkable.  Yet  displacement  has  a  considerable 
history  in  insurance  —  e.g..  The  State  Insurance  Fund  for  workmen's  compensa- 
tion insurance,  The  Social  Security  Administration  for  old  age  and  disability  in- 
surance, crop  insurance,  and  Medicare.  In  automobile  insurance,  it  is  ominous 
that  Puerto  Rico  and  Saskatchewan,  two  jurisdictions  that  share  our  tradition  of 
a  private  enterprise  economy,  have  concluded  that  reform  of  their  automobile 
accident  reparations  systems  required  that  the  government  operate  much  of  the 
system  (see  note  173  supra). 
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To  offer  the  public  any  realistic  hope  of  improvement,  we 
have  found  it  necessary  to  recommend  fundamental  change  in 
the  fault  insurance  system.  We  do  not  wish  to  minimize  the 
gravity  of  the  step  we  recommend,  or  the  difficulty  and  sacri- 
fice which  would  be  involved  in  taking  it.  And  yet  our  recom- 
mendations are  quite  moderate  against  the  alternatives  the 
future  is  likely  to  offer. 

The  question  now  up  for  decision  is  whether,  in  an  im- 
portant area  of  life,  social  justice  can  be  achieved  within  a 
system  of  competitive  free  enterprise.  We  think  it  can  be.  We 
do  not  think  it  is  certain  to  be.  A  lot  depends  on  how  quickly 
and  how  boldly  we  are  willing  to  move  while  choices  are  still 
open. 

What  it  all  comes  down  to  is  this:  Fundamental  change  is 
necessary.  Fundamental  change  is  inevitable.  Who  should  take 
the  initiative  and  how  quickly? 

The  changes  proposed  in  this  Report  could  be  enacted  by 
any  state  or  by  the  federal  government.  On  its  record  of  hu- 
manity and  fairness,  vision  and  courage,  the  government  of 
New  York  State  would  seem  as  well  qualified  as  any  other  to 
do  the  job,  to  do  it  right,  and  to  do  it  first. 
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APPENDIX  A 

ESTIMATED  INDIVIDUAL  PREMIUM  RATES 

The  comparison  of  the  relative  costs  of  the  present  automobile  lia- 
bility insurance  system  and  our  proposed  compensation  plan,  described 
in  this  Report,  was  derived  from  an  analytic  study  of  the  average  New 
York  policyholder's  potential  losses  under  the  two  systems.  The  method- 
ology of  this  study,  and  average  premium  levels,  are  described  in  Ap- 
pendix B.  In  this  Appendix  we  describe  how  actual  premium  rates 
for  certain  categories  of  policyholder  might  vary  under  our  proposal 
because  of  varying  characteristics,  such  as  annual  wage,  family  size,  or 
collateral  sources  of  income  and  medical  reimbursement. 

We  recognize  that  a  variety  of  classification  systems  exists  in  auto- 
mobile insurance  today  and  that  the  introduction  of  additional  rating 
variables  under  our  proposal  will  multiply  the  possibilities  for  new 
class  plans.  Some  insurers  might  choose  to  emphasize  more  strongly 
than  we,  certain  components — e.g.,  family  wage  income — of  a  policy- 
holder's total  loss  potential  under  our  proposal.  Additionally,  ad- 
ministrative and  other  expenses,  which  may  vary  considerably  among 
insurance  companies,  are  often  reflected  in  the  premium  rates  charged 
policyholders.  Then,  too,  premium  cost  data  for  individual  policy- 
holders cannot  be  as  statistically  reliable  as  the  overall  aggregate  com- 
parisons shown  in  Appendix  B.  We  thus  do  not  maintain  that  the 
proposed  premium  rates  shown  in  Table  I  below  would  necessarily  be 
those  charged  under  our  proposal;  we  do  suggest  that  among  the  many 
possible  rates  and  rating  systems  available  to  insurers  the  rates  shown 
constitute  one  set  of  reasonable  choices. 

For  illustrative  purposes,  we  have  chosen  four  different  policyholders 
and  have  compared  their  current  rates  under  the  present  liability  system 
with  their  estimated  premium  rates  under  our  proposal,  for  statutory 
and  for  statutory  plus  certain  optional  coverages  in  13  representative 
rating  territories  in  New  York.  Current  rates  are  the  advisory  rates  of  the 
Insurance  Rating  Board  effective  on  December  15,  1969.  To  facilitate 
this  comparison,  we  have  assumed  that  each  of  the  four  policyholders: 

a)  owns  a  standard  size  car  {e.g.,  Ford,  Plymouth  or  Chevrolet) 
which  is  three  years  old; 

b)  drives  primarily  for  pleasure  (or,  if  he  does  not  live  in  a  large 
city,  drives  less  than  10  miles  each  way  to  and  from  work);  and 
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c)  has  more  than  three  years  of  driving  experience  and  has  had  no 
accident  or  major  traffic  violation  for  the  past  three  years  (and 
is  subject  to  a  merit  rating  system  comparable  to  the  present  one) . 

We  have  also  assumed  that  each  of  the  four  policyholders  would 
purchase  the  same  statutory  or  statutory  plus  optional  coverages,  as 
described  below: 

a)  Statutory  Coverages 

1)  Present.  $10,000/$20,000/$5,000  Bodily  Injury  and 
Property  Damage  Liability  Plus  Uninsured  Motorist. 

2)  Proposed.  Full  Personal  Injury  Plus  Residual  Bodily  In- 
jury and  Property  Damage  Liability  to  $10,000/$20,000/ 
$5,000  for  Out-of-State  and  Death  Cases  Plus  Non-Auto 
Property  Damage. 

b)  Statutory  Plus  Optional  Coverages 

1)  Present.  $25,000/$50,000/$5,000  Bodily  Injury  and 
Property  Damage  Liability  Plus  Uninsured  Motorist  Plus 
$1,000  Medical  Payments  Plus  $50  Deductible  Collision. 

2)  Proposed.  Full  Personal  Injury  Plus  Residual  Bodily  In- 
jury and  Property  Damage  Liability  to  $25,000/$50,000/ 
$5,000  for  Out-of-State  and  Death  Cases  (and  including 
$1,000  for  Out-of-State  Medical  Payments)  Plus  Non- 
Auto  Property  Damage  Plus  $50  Deductible  Collision. 

The  four  policyholders  would  also  have  the  following  individual 
characteristics : 

Policyholder  1:  Retired  couple  (husband  and  wife)  with  no  children 
in  household;  medium  medical  collaterals  (Medicare  Parts  A  and  B); 
no  wage  income  and  thus  no  wage  income  collaterals. 

Policyholder  2:  Husband,  wife  and  three  children  with  no  male  driver 
under  age  25;  medium  medical  collaterals  (Blue  Cross  and  Blue 
Shield  or  Major  Medical  Insurance);  medium  income  (husband 
earning  $7,500  per  year,  wife  not  working);  medium  income  col- 
laterals (some  benefits  beyond  those  provided  under  the  Disability 
Benefits  Law). 

Policyholder  3:  Same  as  Policyholder  2,  except  that  one  child  is  a 
male  driver  under  age  25  with  no  wage  income. 

63-002   O  -  71  -  pt.  2  -  10 


462 


Estimated  Individual  Premium  Rates 


135 


Policyholder  4:  Husband,  wife  and  two  children  with  no  male  driver 
under  age  25;  high  medical  collaterals  (Blue  Cross  and  Blue  Shield 
and  Major  Medical  Insurance);  high  income  (husband  earning 
$12,500  per  year,  wife  earning  $5,500  per  year);  medium  income 
collaterals  (some  benefits  beyond  those  provided  under  the  Disability 
Benefits  Law). 


Table 

Comparison  of  Estimated  Annual  Premium  Rates 

By  Selected  Rating  Territories 

AND  Policyholders 


Coverage 

and 
Territory 

Description 

Family  Size 

Young  Male  Driver 

Medical  Collaterals 

Wage  Income 

Wage  Income  Collaterals 

Policyholder  1 

Two- Retired 

None 

Medium 

None 

None 

Policyholder  2 

Five 

None 

Medium 

$7,500 

Medium 

Policyholder  3 

Five 

One 

Medium 

$7,500 

Medium 

Policyholder  4 

Four 

None 

High 

$12,500  +  $5,500 

Medium 

Albany^ 

Statutory 

Present    $122 

Proposed  41 

Statutory  +  Optional 

Present    229 

Proposed  142 

Binghamton^ 

Statutory 

Present   84 

Proposed  27 

Statutory  +  Optional 

Present    163 

Proposed  102 


$122 
52 


229 
154 


$258 
97 


441 
283 


84 

170 

35 

62 

163 

304 

110 

198 

$122 
56 


229 
158 


84 
37 


163 
113 


1.  Comprises  city  of  Albany  and  the  following  cities  and  towns  in  Albany 
County:  Bethlehem,  Cohoes,  Colonic,  Green  Island,  Guilderland,  New  Scotland 
and  Watervliet. 

2.  Comprises  city  of  Binghamton  and  the  following  towns  in  Broome  County: 
Binghamton,  Chenango,  Conklin,  Dickinson,  Fenton,  Kirkwood,  Union  and  Ves- 
tal. 
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Description 


Policyholder  1      Policyholder  2     Policyholder  3     Policyholder  4 


Family  Size  Two-Retired  Five  Five 

Young  Male  Driver  None  None  One 

Coverage       Medical  Collaterals  Medium  Medium  Medium 

and  Wage  Income  None  $7,500  $7,500 

Territory      Wage  Income  Collaterals  None  Medium  Medium 


Four 

None 

High 

$12,500  +  $5,500 

Medium 


Brooklyn^ 

Statutory 

Present   186 

Proposed  67 

Statutory  +  Optional 

Present 373 

Proposed  230 

Buffalo^ 

Statutory 

Present    126 

Proposed  44 

Statutory  +  Optional 

Present    216 

Proposed  127 

Chautauqua^ 

Statutory 

Present    79 

Proposed  25 

Statutory  +  Optional 

Present    181 

Proposed  119 

Chenango^ 

Statutory 

Present    71 

Proposed  23 

Statutory  +  Optional 

Present    173 

Proposed  115 


186 
88 

373 
251 


126 
56 

216 
140 


79 
32 

181 
127 


71 
29 

173 
121 


342 
140 

658 

424 


267 
104 

423 
259 


166 
59 

339 

229 


142 
50 

311 

214 


186 
95 

373 
258 


126 
61 

216 
144 


79 
35 

181 
129 


71 
31 

173 
123 


3.  Entire  borough. 

4.  Comprises  cities  of  Buffalo  and  Lackawanna. 

5.  Entire  county. 

6.  Comprises  entire  counties  of  Chenango,  Cortland,  Schuyler,  Tioga  and 
Tompkins  and  portions  of  the  following  counties:  Chemung,  Madison  and 
Oneida. 
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Coverage 

and 
Territory 


Description 


Policyholder  1      Policyholder  2      Policyholder  3     Policyholder  4 


Family  Size  Two-Retired  Five  Five 

Young  Male  Driver  None  None  One 

Medical  Collaterals  Medium  Medium  Medium 

Wage  Income  None  $7,500  $7,500 

Wage  Income  Collaterals  None  Medium  Medium 


Four 

None 

High 

$12,500  +   $5,500 

Medium 


Hempstead^ 

Statutory 

Present    $117 

Proposed  39 

Statutory  +  Optional 

Present    260 

Proposed  169 


$117 

$235 

$117 

51 

89 

55 

260 

477 

260 

180 

319 

184 

Northern 
Counties^ 

Statutory 

Present    73 

Proposed  24 

Statutory  +  Optional 

Present    175 

Proposed  115 

Manhattan^ 

Statutory 

Present    179 

Proposed  64 

Statutory  +  Optional 

Present    386 

Proposed  245 


73 
31 

175 
122 


179 
84 

386 
264 


146 
53 

317 
215 


330 
134 

680 
447 


73 
33 

175 
124 


179 
90 

386 
271 


M  onticello  — 
Libertyio 

Statutory 

Present    

Proposed  ... 


141 
51 


141 
66 


275 
112 


141 
71 


7.  Comprises  town  of  Hempstead  and  city  of  Long  Beach  in  Nassau  County. 

8.  Comprises  entire  counties  of  Clinton,  Essex,  Franklin,  Hamilton,  Lewis 
and  St.  Lawrence  and  portions  of  the  following  counties:  Fulton,  Herkimer, 
Oneida,  Oswego,  Warren  and  Washington. 

9.  Entire  borough. 

10.    Comprises  the  towns  of  Liberty  and  Thompson  in  Sullivan  County. 
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Description  Policyholder   1     Policyholder  2     Policyholder  3     Policyholder  4 

Family  Size  Two-Retired  Five  Five  Four 

Young  Male  Driver  None  None  One  None 

Coverage      Medical  Collaterals  Medium  Medium  Medium  High 

and  Wage  Income  None  $7,500  $7,500  $12,500   +    $5,500 

Territory       Wage  Income  Collaterals  None  Medium  Medium  Medium 

Statutory  +  Optional 

Present    255  255  468  255 

Proposed  150  166  289  171 

Mt.  Vernon  & 
Yonkers^^ 

Statutory 

Present   109  109  221  109 

Proposed  36  47  82  50 

Statutory  +  Optional 

Present    240  240  443  240 

Proposed  156  167  297  170 

Queens^^ 

Statutory 

Present    136  136  274  136 

Proposed  47  61  107  66 

Statutory  +  Optional 

Present    298  298  549  298 

Proposed  191  205  362  210 

Syracuse^^ 

Statutory 

Present    104  104  220  104 

Proposed  34  44  81  47 

Statutory  +  Optional 

Present   190  190  366  190 

Proposed  117  127  235  130 


11.  Comprises  cities  of  Mount  Vernon  and  Yonkers  in  Westchester  County. 

12.  Entire  borough. 

13.  Comprises  city  of  Syracuse  and  the  following  towns  in  Onondaga  County: 
Camillus,  Cicero,  Clay,  DeWitt,  Geddes,  Manlius,  Onondaga  and  Salina. 
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APPENDIX  B 

DEVELOPMENT  OF  COST  AND  PREMIUM  ESTIMATES 

This  Appendix  summarizes  the  general  methodology  used  in  de- 
veloping cost  information  with  respect  to  the  current  fault  insurance 
system  and  comparison  of  such  data  with  estimated  costs  under  the 
proposal  made  in  this  Report.  A  more  complete  description  of  the 
actuarial  techniques  used  and  copies  of  relevant  data  are  available  at 
the  Insurance  Department. 

In  developing  our  estimates,  we  have  not  relied  on  any  single  source 
of  data,  but  have  analyzed  available  published,  and  some  unpublished, 
data,  which  were  then  cross-checked  and  subjected  to  actuarial  analysis. 
While  it  is,  of  course,  impossible  to  estimate  the  premiums  to  be  re- 
quired in  the  future  by  a  new  insurance  proposal  with  complete  pre- 
cision— just  as  it  is  impossible  to  determine  with  complete  precision 
the  dollar  cost  of  any  new  program — it  is  the  considered  opinion  of 
the  Department's  actuaries  that  the  cost  estimates  that  have  been  made 
in  connection  with  the  present  proposal  are  complete,  technically  sound 
and,  as  far  as  possible,  developed  directly  from  actual  New  York,  as 
distinguished  from  national,  automobile  accident  cost  data. 

A  primary  source  of  accident  cost  figures  was  the  raw  data  developed 
in  a  1968  survey  of  closed  claim  records  of  11,000  bodily  injury  acci- 
dents and  16,000  property  damage  and  collision  claims,  which  were 
used  in  the  A.I.A.  Report  supra  note  25.  At  our  request,  Mr.  Jeffrey 
Lange,  who  as  a  consulting  actuary  had  participated  in  the  study,  fur- 
nished special  computer  runs  of  raw  accident  cost  data  in  the  New  York 
State  portion  of  the  1968  survey. 

These  data  were  analyzed  by  Department  actuaries  in  light  of  the 
varying  actuarial  methodologies  used  in  the  sources  cited  in  note  59 
supra,  and  were  further  modified  by  actuarial  judgment  in  order  to 
give  reliable  and  conservative  results.  We  recognize  that  new  programs 
often  may  involve  costs  which  exceed  one's  best  estimates.  Thus,  where 
the  raw  data  admitted  of  several  reasonable  interpretations,  the  Depart- 
ment actuaries  generally  chose  the  one  which  tended  to  understate  the 
cost  savings  under  our  proposal.  One  example  may  be  helpful.  Although 
under  our  proposal  net  economic  losses  of  pedestrians  injured  in  multi- 
car  accidents  would  probably  be  apportioned  equally  among  the  vehicles 
involved,  we  have  assumed  conservatively  that  all  of  such  costs  would 

be  borne  by   the  policyholder  whose  premium  rates   we   are  evalu- 
ating. 
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In  developing  premium  rates  under  the  proposed  plan,  the  actuarial 
analysis  began  with  the  known  costs  of  the  present  automobile  liability 
insurance  system.  Measurement  was  made  of  the  medical  costs,  income 
loss  and  other  economic  losses  which  would  be  reimbursed  under  the 
proposed  plan,  including  appropriate  allowance  for  the  economic  losses 
of  those  automobile  accident  victims  who  today  receive  no  payments 
under  the  fault  insurance  system. 

Next,  these  cost  estimates  were  adjusted  to  the  specific  features  of 
the  proposed  plan,  including  the  use  of  medical  and  loss  of  income 
collateral  sources  as  offsets  against  economic  losses,  the  adjustment 
of  income  to  reflect  federal,  state  and  local  income  taxes,  the  strict 
liability  of  commercial  vehicles  and  the  continued  costs  of  residual 
out-of-state  and  death  claims  which  would  be  expected  to  remain  under 
a  liability  system.  We  have  not,  however,  included  additional  savings 
in  private  passenger  premium  rates  on  account  of  the  strict  liability  of 
taxicabs  or  of  categories  of  obnoxious  drivers  such  as  drunks.  Simi- 
larly, we  have  not  calculated  with  precision  the  effect  on  commercial 
and  taxicab  rates  of  their  strict  liability  to  private  passenger  cars,  but 
lower  costs  under  our  proposal  for  the  basic  coverage  should  offset 
the  added  costs  of  this  strict  liability  so  that  commercial  and  taxicab 
rates  should  remain  substantially  unchanged  from  present  levels. 

We  have  projected  that  loss  adjustment  expense  costs  will  be  sub- 
stantially reduced  under  the  proposed  program,  due  to  its  simpler  tests 
of  entitlement  to  benefits  and  amount  of  awards.  For  personal  injury 
claims,  the  loss  adjustment  expense  should  ultimately  be  somewhat 
less  than  for  workmen's  compensation  insurance  or  automobile  medical 
payments  insurance,  although  it  would  probably  not  get  quite  as  low 
as  in  accident  and  health  insurance.  Loss  adjustment  expense  for  dam- 
age to  property  should  approximate  the  loss  adjustment  expense  of 
collision  insurance. 

We  have  also  assumed  that  administration  and  production  costs  under 
our  proposal  will  be  the  same  as  under  the  present  liability  system  and 
that  traditional  actuarial  ratemaking  procedures  would  continue  to 
apply.  Thus,  no  adjustment  has  been  made  in  these  estimates  for  pos- 
sible differences  between  New  York  State  and  countrywide  transaction 
costs,  other  than  loss  adjustment  expenses.  Nevertheless,  the  Department 
believes  that  the  stability  and  simplicity  inherent  in  our  proposal  would 
in  the  long  run  lead  to  operating  economies  by  insurance  companies 
which  would  further  reduce  premiums  in  New  York. 
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Tables  I,  II,  and  III,  below,  summarize  the  estimates  of  average 
savings  which  have  been  projected  under  our  proposal.  These  estimates 
of  New  York  premium  savings  are  based  on  statewide  average  advisory 
rates  of  the  Insurance  Rating  Board,  rates  which  are  currently  adequate 
for  New  York.  It  should  be  emphasized  that  the  average  premium  rates 
developed  here  and  in  Appendix  A  are  intended  only  to  illustrate  what 
one  could  reasonably  anticipate  and  are  not  necessarily  those  which 
would  be  followed  by  any  particular  insurance  company. 


Table  I 

Summary  of  Estimated  New  York  Private  Passenger  Premium 

Savings  Under  Proposed  Plan 

Based  on  Average  Bureau  Rates,  Effective  December  15,  1969 

I.  Persona]  Injury  —  Statutory  Coverages 

A.  Present:      10/20  Bodily  Injury  Liability  Plus  Uninsured  Mo- 

torist Coverages 

$87.50  +  $3.00  =  $90.50 

B.  Proposed:  Full  Personal  Injury  Plus  Residual  Liability  to  10/20 

for  Out-of-State  and  Death  Cases 
$90.50  X  .583*  =  $52.76 

C.  Premium  Savings:  (I.A.-I.B.)  -^  LA.  =  42% 

II.  Personal  Injury  —  Statutory  Plus  Optional  Coverages 

A.  Present:      LA.  Plus  $1,000  Medical  Payments  Plus  Bodily  In- 

jury Liability  Increased  Limits  to  25/50 

$90.50  +  $13.00  +   ($87.50  X  .16)   =■■  $117.50 

B.  Proposed:  LB.  Plus  $1,000  Out-of-State  Medical  Payments  Plus 

Residual   Liability   Increased   Limits  to   25/50  for 
Out-of-State  and  Death  Cases 
$52.76  +   ($13.00  X   .063)    +($87.50  X  .16  X 
.15)  =  $55.68 

C.  Premium  Savings:  (II.A.-II.B.)  -^  II.A.  =  53% 


♦  For  derivation,  see  Appendix  B,  Table  II. 
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Table  I    (continued) 

III.  Damage  to  Property  —  Statutory  Coverages 

A.  Present:      $5,000  Property  Damage  Liability  —  $40.91 

B.  Proposed:  Non-Auto  Property  Damage  Plus  $5,000  Residual 

Property  Damage  Liability  for  Out-of-State  Cases 
$40.91  X  .130  =  $5.32 

C.  Premium  Savings:  (in.A.-IILB.)  -^  IILA.  =  87% 

IV.  Damage  to  Property  —  Statutory  Plus  Optional  Coverages 

A.  Present:      IILA.  Plus  Collision  at  Average  of  $50  and  $100 

Deductible 

$40.91  +  $91.53  =  $132.44 

B.  Proposed:  III.B.  Plus  Collision  at  Average  Deductible 

$5.32  +  ($91.53  X  1.1576)  =$111.28 

C.  Premium  Savings:  (IV.A.-IV.B.)  ^  IV.A.  =  16% 

V.  Personal  Injury  and  Damage  to  Property  Combined  —  Statutory 
Coverages 

A.  Present:      LA.  +  IILA. 

$90.50  +  $40.91  =  $131.41 

B.  Proposed:  LB.  +  III.B. 

$52.76  +  $5.32  =  $58.08 

C.  Premium  Savings:  (V.A.-V.B.)  ^  V.A.  =  56% 

VI.  Personal  Injury  and  Damage  to  Property  Combined  —  Statutory 
Plus  Optional  Coverages 

A.  Present:      II.A.  +  IV.A. 

$117.50  +  $132.44  =  $249.94 

B.  Proposed:  II.B.  +  IV.B. 

$55.68  +  $111.28  =  $166.96 

C.  Premium  Savings:  (VI.A.-VI.B.)  -^  VI.A.  =  33% 
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Table  I    (concluded) 

VII.  Personal  Injury  —  Unlimited  Benefits  Under  Statutory  Coverages 

A.  Present:      Unlimited  (300/300)   Bodily  Injury  Liability  Plus 

Uninsured  Motorist  Coverages 
($87.50  X  1.40)  +  $3.00=  $125.50 

B.  Proposed:  LB.  Plus  Unlimited  Residual  Liability   (300/300) 

$52.76  +  ($87.50  X  .40  X  .15)  =$58.01 

C.  Premium  Savings:  (VILA.  -  VILB.)  ^  VILA.  =  547o 


Table  II 

Estimated  Personal  Injury  Costs 

1.  Present  System  Pure  Losses  100.0%* 

2.  Loss  Adjustment  +    19.0 


3.  Total  Losses  and  Loss  Adjustment  119.0% 

4.  Proposed  System  Pure  Losses  62.7%* 

5.  Loss  Adjustment  ((line  4)    X    10.7%)  +     6.7** 


6.  Total  Losses  and  Loss  Adjustment  69.4% 

Assuming  Equal  Overhead  and  Administration  Expenses  for  the 
Two  Systems: 

7.  Ratio  Proposed  to  Present  System  ((line  6)   -^  (line  3))        .583 

8.  Premium  Savings   (1.000 — (line  7),  rounded,  as  %)         42% 


*  For  derivations,  see  Appendix  B,  Table  III. 

**  See  Appendix  B,  Table  III,  from  which  Loss  Adjustment  may  be  calculated  as 
5%  of  line  9  plus  19%  of  lines  15  and  16. 
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Table  III 

Summary  of  Estimated  Personal  Injury  Loss  Costs 

Under  Proposed  Plan  as  a  Percent  of 
Current  Bodily  Injury  Liability  Insurance  Costs 

Percent  of  Present 
System's  Loss  Costs 

Loss  Costs  Under  Present  System 

L    Bodily  Injury  Liability  (10/20  Limits)  98.3% 

2.    Uninsured  Motorists  1-7 


3.    Total  100.0% 


Loss  Costs  Under  Proposed  System 

4.  Medical  Expense  37.7% 

5.  Income  Loss  26,8 

6.  Other  Expense  5.6 

7.  Additional  Cost  of  Long-Term  Cases  3.2 

8.  Deferred  Benefit  to  Disabled  Children  3.9 


9.    Total  Economic  Loss  77.2% 

Reductions 

10.  Offset  for  Medical  Collateral  Sources  — 13.3 

11.  Offset  for  Income  Collateral  Sources  —  6.5 

12.  Average  Income  Tax  Offset  —  3.7 

13.  No  Out-of-state  No-Fault  Benefits  —  2.7 

14.  Liability  of  Commercial  Vehicles  —  3.3 

Additions 

15.  Out-of-state  Liability  to  10/20  +   6.3 

16.  Death  Cases  Liability  to  10/20  +8.7 


17.    Total  Loss  Costs  Under  Proposed  System  62.7% 
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APPENDIX  C 

LEGAL  QUESTIONS 

The  two  principal  questions  of  law  concerning  the  plan  proposed  in 
this  Report  are  ( 1 )  how  it  conforms  with  relevant  provisions  of  the  con- 
stitutions of  the  United  States  and  the  State  of  New  York,  and  (2) 
how  to  translate  the  recommendations  in  the  Report  into  implementing 
legislation. 

Conformity  with  Relevant  Constitutional  Provisions 

The  two  main  constitutional  questions  which  are  most  often  thought 
to  arise  under  automobile  insurance  reforms  are  caused  by  provisions 
in  particular  proposals  which  (i)  abrogate  the  common  law  right  of 
action  for  wrongful  death,  or  (ii)  eliminate  jury  trials  for  whatever 
justiciable  issues  remain  under  the  proposal.  See,  e.g.,  Keeton  &  O'Con- 
NELL,  Basic  Protection,  supra  note  29,  Ch.  9.  Neither  of  these  ques- 
tions arises  under  our  proposal,  since  the  action  for  wrongful  death  is 
preserved  (see  note  139  supra)  and  jury  trial  is  retained  for  all  justici- 
able issues  (see  note  165  supra). 

Three  aspects  of  our  proposal  which  might  possibly  be  thought  to 
raise  constitutional  questions  under  a  combination  of  equal  protection 
(U.S.  Const,  amend.  XIV,  §1;  N.Y.  Const,  art.  I,  §11),  due  process 
(U.S.  Const,  amend.  XIV,  §1;  N.Y.  Const,  art.  I,  §6),  or  jury  trial 
(N.Y.  Const,  art.  I,  §2)  guarantees  are  (1)  the  abolition  of  the  tort 
action  for  negligence,   (2)   the  imposition  of  strict  liability  on  certain 
categories  of  motorists  and  (3)  compulsory  insurance  coverage  (first 
and  third  party).  Actually,  these  are  not  serious  constitutional  issues  in 
any  legal  sense,  but  just  escalations  of  arguments  over  whether  the  pro- 
posal is  a  good  idea  or  not.  There  was  a  time  in  American  legal  history 
when  just  about  every  new  idea  was  challenged  in  the  courts  as  contrary 
to  due  process  or  equal  protection.  More  recent  decisions  have  made  it 
clear  that  due  process  and  equal  protection  do  not  require  perpetuation 
of  the  status  quo  or  economic    privilege,  but  rather  require  that  clas- 
sifications be  reasonable  and  the  legislation  itself  bear  some  perceivable 
relationship  to  a  legitimate  public  object.  This  modernization  of  due 
process  and  equal  protection  concepts  seems  to  have  occurred  even 
earlier  with  respect  to  legislation  on  insurance  and  civil  liability  matters 
than  on  social  legislation  generally.  See,  e.g.,  St.  Louis  &  San  Francisco 
Ry.  V.  Mathews,  165  U.S.  1  (1897);  New  York  Central  R.R.  v.  White, 
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243  U.S.  188  (1917);  Nebbia  v.  New  York,  291  U.S.  502  (1934); 
Noyes  v.  Erie  &  Wyoming  Farmers  Co-op.,  281  N.Y.  187,  22  N.E.  2d 
334  ( 1939).  The  New  York  Central  R.R.  case  cited  above  decisively  laid 
to  rest  the  due  process  questions  raised  in  the  atypical  decision  in  Ives 
V.  South  Buffalo  Ry.,  201  N.Y.  271,  94  N.E.  431  (1911),  which  had 
stricken  down  an  early  New  York  workmen's  compensation  statute. 

Beyond  the  fact  that  the  three  aspects  of  our  proposal  would  certainly 
meet  these  constitutional  standards  of  equal  protection,  due  process  and 
jury  trial,  the  elimination  of  common  law  tort  actions,  the  imposition  of 
strict  liabilities  and  compulsory  insurance  protection  are  all  amply 
justified  by  legislative  and  judicial  precedents  in  this  State. 

First,  as  to  abolishing  or  restricting  the  common  law  tort  of  negli- 
gence, the  idea  that  the  various  constitutional  guarantees  somehow 
"freeze  in"  common  law  torts  is  rebutted  by  numerous  statutes  and 
decisions.  See,  e.g.,  Laws  of  N.Y.  1964,  ch.  937,  Laws  of  N.Y.  1965, 
ch.  981,  N.Y.  Educ.  Law  §§6513(10),  6910(5)  (McKinney  Supp. 
1969)  ("Good  Samaritan"  statutes  barring  common  law  negligence  ac- 
tion against  doctor  or  nurse  for  negligence  in  emergency  treatment); 
Laws  of  N.Y.  1956,  ch.  842,  N.Y.  Gen.  Oblig.  Law  §9-103  (McKin- 
ney 1964)  (abolishing  common  law  nuisance  or  negligence  actions  of 
a  person  unexpectedly  injured  while  hunting  on  another's  land) ;  Laws  of 
N.Y.  1935,  ch.  263,  N.Y.  Civil  Rights  Law  §80-a  (McKinney  Supp. 
1969)  (abolishing  common  law  right  of  action  for  alienation  of  affec- 
tions, etc.);  N.Y.  Civil  Practice  Law  &  Rules,  Article  II  (McKin- 
ney 1963)  (recodifying  and  revising  statutes  of  limitations  on  various 
common  law  actions),  and  the  legislative  history  contained  therein; 
Silver  v.  Silver,  280  U.S.  117  (1929)  (upholding  the  constitutionality 
of  state  "guest  statutes"  which  limit  fault  law  recovery  by  certain  auto- 
mobile accident  victims). 

Second,  the  imposition  of  strict  liabilities  is  a  common  occurrence. 
They  have  long  been  known  by  the  common  law,  e.g.,  for  damage  done 
by  wild  animals.  Stamp  v.  Eighty-Sixth  St.  Amusement  Co.,  95  Misc. 
599,  159  N.Y.S.  683  (App.  T.  1916)  (lion);  for  damage  caused  by 
hazardous  activities,  Rylands  v.  Fletcher,  L.  R.  3  H.  L.  330  (1868) 
(private  reservoir).  Hay  v.  Cohoes,  2  N.Y.  159  (1849)  (blasting), 
Spano  V.  Perini  Corp.,  25  N.Y.  2d  527,  302  N.Y.S.  2d  527,  205  N.E. 
2d  31  (1969)  (blasting);  and  for  damage  done  by  employees  for  which 
the  employer  is  held  responsible,  Mott  v.  Consumers'  Ice  Co.,  73  N.Y. 
543  (1878).  See  also  2  F.  Harper  &  F.  James,  supra  note  8,  Ch. 
XIV.  Early  and  recent  statutes  also  have  imposed  strict  liabilities,  such 
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as  by  statutory  torts  not  requiring  intent,  fault  or  knowledge,  e.g.,  St. 
Louis  &  San  Francisco  Ry.  v.  Mathews,  cited  above  (fire  damage  re- 
sulting from  railroad  operation);  Laws  of  N.Y.  1921,  ch.  157,  N.Y. 
Gen.  Oblig.  Law  §11-101  (McKinney  1964)  (third-party  injury  re- 
sulting from  illegal  sale  of  alcoholic  beverages);  Laws  of  N.Y.  1965,  ch. 
1031,  N.Y.  Gen.  Municipal  Law  §71-a  (McKinney  Supp.  1969) 
(municipality  to  compensate  persons  injured  in  obeying  order  to  aid 
peace  officers).  Judicial  decisions  continue  to  impose  new  strict  liabil- 
ities, e.g.,  Goldberg  v.  KoUsman  Instruments  Corp.,  12  N.Y.  2d  432, 
240  N.Y.S.  2d  592,  191  N.E.  2d  81  (1963)  (airline  and  airplane  manu- 
facturer liable  to  injured  passenger).  Indeed,  in  automobile  accident 
law  itself,  the  vehicle  owner  is  made  liable  for  damage  done  by  his 
vehicle  when  negligently  driven  by  someone  else,  without  regard  to  the 
owner's  personal  fault  or  degree  of  care,  N.Y.  Vehic.  &  Traffic  Law 
§388  (McKinney  1960). 

Finally,  statutes  which  compel  a  protected  class  of  persons  to  buy 
insurance  or  otherwise  to  contribute  toward  the  cost  of  their  protection, 
or  which  require  persons  to  purchase  liability  insurance,  are  now  com- 
monplace, see,  e.g..  42  U.S.C.  §401  (1969)  (creating  the  Federal  Old- 
Age  and  Survivors  Insurance  Trust  Fund  and  mandating  employee  con- 
tributions thereto  —  constitutionality  upheld  in  Helvering  v.  Davis,  301 
U.S.  619  (1937));  N.Y.  Work.  Comp.  Law  §209  (McKinney  1965) 
(employee  contributions  required  under  New  York's  Disability  Benefits 
Law);  N.Y.  Vehic.  &  Traffic  Law  §§310-321  (McKinney  1960) 
(compulsory  automobile  liability  insurance). 

Accordingly,  the  proposed  plan  complies  with  the  two  directly  rele- 
vant constitutional  requirements  —  preservation  of  the  action  for  wrong- 
ful death  and  preservation  of  jury  trial  for  all  justiciable  issues  —  and 
we  may  safely  conclude  that,  under  both  general  principles  and  specific 
precedents,  it  fully  satisfies  the  other  constitutional  standards  that  are 
even  arguably  relevant  to  automobile  accident  reparations. 

An  Approach  to  Bill  Drafting 

To  translate  the  recommendations  in  the  Report  into  implementing 
legislation,  we  would  suggest  the  following  approach  to  bill  drafting. 

The  approach  would  characterize  the  system  in  legal  terms  as  a 
strict  liability  system  rather  than  as  a  system  of  contract  benefits  for 
first-  and  third-party  beneficiaries.  While  this  distinction  should  make 
no  difference  in  how  the  system  works  (see  note  134  supra),  the  selec- 
tion of  strict  liability  for  legislative  drafting  purposes  makes  it  possible 
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to  integrate  the  proposed  plan  into  the  remainder  of  the  State's  statutory 
framework  without  extensive  amendments  to  other  laws. 

Automobile  insurance  would  continue  to  be  "liability"  insurance, 
which  means  that  the  general  provisions  of  the  Vehicle  and  Traffic  Law 
and  the  Insurance  Law  dealing  with  the  conduct  of  the  automobile 
insurance  business  would  continue  to  be  applicable  to  insurance  under 
the  plan.  The  compulsory  insurance  law  and  provisions  establishing  the 
New  York  Automobile  Insurance  Plan  and  the  Motor  Vehicle  Accident 
Indemnification  Corporation  would  continue  in  effect  with  the  principal 
necessary  change  being  to  eliminate  the  $10,000/$20,000/$5,000  limits 
in  those  laws  for  the  insurance  under  the  plan. 

The  suggested  drafting  approach  could  either  (i)  characterize  all  legal 
relationships  as  strict  liabihties,  or  (ii)  so  characterize  all  relationships 
except  where  the  vehicle  owner  was  the  claimant.  The  second  alternative 
would  be  closer  to  our  everyday  view  that  a  person's  (i.e.,  the  vehicle 
owner's)  claim  on  his  own  insurance  is  a  first-party  (not  a  strict  lia- 
bility) claim.  The  first  alternative,  which  we  have  used  in  the  outline  in 
this  Appendix,  makes  for  a  simpler  bill  and  one  that  fits  more  easily 
into  the  existing  statutory  framework.  In  a  well-drafted  bill,  it  should 
make  no  practical  difference  which  alternative  is  selected. 

The  suggested  approach  does  not  contemplate  an  attempt  to  provide 
specifically  in  the  statute  for  every  conceivable  situation  which  could 
arise.  The  bill  would  set  forth  the  plan  in  terms  sufficiently  precise  to 
make  it  clear  what  the  result  would  be  in  the  overwhelming  preponder- 
ance of  cases.  It  would  also  make  the  essential  purposes  of  the  statute 
clear,  to  serve  as  guides  to  resolving  the  few  fringe  situations  which  are 
bound  to  remain.  These  fringe  situations  would  be  resolved  in  two  ways. 

First,  insurance  policy  forms  would  define  with  precision  (e.g.,  by 
reference  to  specific  existing  benefit  programs  such  as  Blue  Cross  and 
the  Disability  Benefits  Law)  the  items  to  be  included  and  excluded  in 
order  fully  to  compensate  all  net  economic  loss.  These  policy  forms 
would  be  subject  to  review  and  approval  by  the  Insurance  Department 
for  consistency  with  legislative  intent,  and  self-insurance  plans  would 
be  required  to  conform  to  the  minimum  standards  for  insurance  policies. 

Second,  the  approach  we  suggest  would  leave  to  the  courts  the 
resolution  of  certain  kinds  of  problems  which  may  occur  around  the 
edges  of  the  proposal  —  e.g.,  whether  or  not  particular  losses  arose  out 
•  of  the  use  of  a  motor  vehicle.  In  the  context  of  a  plan  which  will  handle 
the  vast  majority  of  the  claims  with  clarity  and  speed,  judicial  determina- 
tion of  the  few  really  difficult  cases  is  both  possible  and  appropriate. 
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The  foregoing  approach  to  bill  drafting  leads  to  a  relatively  short  and 
simple  bill,  a  preliminary  outline  of  which  is  set  out  below. 

The  simplicity  of  the  outline  of  the  implementing  legislation  reflects  the 
simplicity  of  the  plan  we  have  proposed.  This  is  not  the  illusory  simplicity 
of  the  fault  insurance  system  —  where  the  rules  can  be  stated  easily 
enough  but  can  hardly  ever  be  applied  without  exhaustive  argumenta^ 
tion.  The  economy  of  language  does  not  obscure  rules  that  are  im- 
possible to  apply,  but  rather  reflects  the  ease  of  implementation  of  the 
plan. 

By  including  an  outline  of  draft  legislation  in  this  Appendix  we  do 
not  mean  to  suggest  that  this  is  the  only  form  that  the  legislation  could 
take.  Nor  do  we  suggest  that  the  legislation  in  this  outline  form  is  neces- 
sarily complete.  It  might  be  desirable  to  provide  in  greater  detail  for 
certain  situations;  it  might  be  desirable  to  provide  statutory  definitions 
for  certain  key  words  and  phrases,  although  many  if  not  all  of  them 
are  already  defined  in  various  sections  of  existing  law;  and  it  might  be 
necessary  to  amend  certain  other  provisions  of  law  to  conform  them  to 
the  new  plan,  although,  as  noted,  that  need  should  be  minimal. 

We  include  the  outline  in  this  Appendix  both  to  demonstrate  that  the 
drafting  problems  are  not  particularly  complex  and  need  not  delay 
enactment  of  our  proposal,  and  to  invite  critical  comment  and  inquiry  in 
anticipation  of  a  final  legislative  proposal. 

The  legislation  might  be  framed  to  add  a  new  article  to  either  the 
Insurance  Law  or  the  Vehicle  and  Traffic  Law,  providing,  in  outline, 
form,  as  follows: 

/.    Compensation  for  Accident  Victims. 

It  is  the  purpose  of  this  law  that  every  person  who  sustains  net 
economic  loss  arising  out  of  the  use  of  a  motor  vehicle  in  this  State 
shall  be  fully  compensated  for  such  loss,  subject  only  to  the  exceptions 
in  Section  II. 

//.    Responsibility  for  Accident  Costs. 

I.  The  owner  of  a  motor  vehicle  shall  be  liable,  without  regard  to 
fault,  for  all  net  economic  loss  as  a  result  of  personal  injury  or  property 
damage  arising  out  of  the  use  of  such  motor  vehicle  in  this  State,  except 
for  such  loss  sustained  by  (a)  occupants  of  another  motor  vehicle,  (b) 
the  owner  of  a  motor  vehicle  by  reason  of  damage  to  his  motor  vehicle, 
or  (c)  the  operator  of  a  motor  vehicle  while  committing  a  felony  or 
operating  with  the  specific  intent  of  causing  injury  or  damage. 
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2.  The  owner  of  a  commercial  vehicle  or  a  taxicab  shall  be  liable, 
without  regard  to  fault,  to  reimbuilse  the  insurer  of  any  other  kind  olf 
motor  vehicle  for  payments  made  (a)  pursuant  to  Subdivision  1  or  (b) 
on  account  of  net  economic  loss  as  a  result  of  property  damage  to  any 
other  kind  of  motor  vehicle,  where  payments  under  (a)  or  (b)  arise  out 
of  the  use  of  such  commercial  vehicle  or  taxicab  in  this  State. 

3.  The  operator  of  any  motor  vehicle  shall  be  liable,  without  regard 
to  fault,  to  reimburse  the  insurer  of  any  motor  vehicle  for  payments 
made  (a)  pursuant  to  Subdivisions  1  or  2  or  (b)  on  account  of  net 
economic  loss  as  a  result  of  property  damage  to  a  motor  vehicle,  where 
such  payments  arise  out  of  his  operation  of  a  motor  vehicle  in  this  State 
(i)  while  intoxicated,  (ii)  while  under  the  influence  of  dangerous  drugs, 
(iii)  while  committing  a  felony,  or  (iv)  with  the  specific  intent  of 
causing  injury  or  damage. 

4.  The  term  "liability"  includes  a  person's  responsibility  for  net 
economic  loss  as  a  result  of  personal  injury  to  himself. 

///.    Insurance  Required. 

Proof  of  financial  security  shall  be  required  pursuant  to  the  Motor 
Vehicle  Financial  Security  Act  with  respect  to  liabilities  under  Sub- 
divisions 1  and  2  of  Section  II.  Existence  of  insurance  shall  fully  dis- 
charge these  liabilities. 

IV.    Net  Economic  Loss. 

1.  Economic  loss  shall  mean  (a)  in  the  case  of  personal  injury,  the 
sum  of  (i)  all  expenses  reasonably  and  necessarily  incurred  for  medical 
and  hospital  care,  (ii)  all  expenses  reasonably  and  necessarily  incurred 
for  physical  and  occupational  rehabilitation,  (iii)  income  loss,  and  (iv) 
other  expenses  reasonably  and  necessarily  incurred  on  account  of  such 
injury;  and  (b)  in  the  case  of  property  damage,  economic  loss  resulting 
from  destruction  of  or  damage  to  property.  Net  economic  loss  shall 
mean  economic  loss  minus  (a)  taxes  which  would  have  been  payable 
on  such  lost  income,  and  (b)  the  amount  of  any  reimbursement  avail- 
able from  other  insurance  or  similar  sources  except  from  general  public 
revenues. 

2.  Payments  for  net  economic  loss  shall  be  made  as  such  loss  is 
incurred.  Amounts  unpaid  thirty  days  after  just  demand  therefor  shall 
thereafter  bear  interest  at  twice  the  rate  allowed  pursuant  to  Section 
14-a  of  the  Banking  Law. 


63-002  O  -  71  -  pt.  2  -  11 


478 


Legal  Questions  155 

3.  Insurance  policy  forms  for  the  owner's  liability  under  Subdivisions 
1  and  2  of  Section  II  shall  be  subject  to  the  approval  of  the  Insurance 
Department,  which  shall  establish  minimum  benefit  standards  applicable 
to  such  policies  and  to  self-insurers.  More  liberal  benefits  may  be  pro- 
vided. 

V.    Certain  Actions  Abolished. 

Except  as  provided  in  this  law,  an  owner  or  operator  shall  not  be 
liable  for  personal  injury  or  property  damage  arising  out  of  the  use  of 
a  motor  vehicle  in  this  State. 
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GENERAL  METHODOLOGY 

This  Actuarial  Supple-nent  to  the  New  York  State 
Insurance  Department  Report,  "Automobile  Insurance  ...  For 
Whose  Benefit?"  (hereinafter  cited  as  NEW  YORK  REPORT) 
presents  the  detailed  methodolocy  used  in  developinc  cost 
information  v/ith  respect  to  the  current  automobile  insurance 
system  and  comparison  of  such  data  v;ith  estimated  costs  under 
the  proposed  automobile  compensation  system  described  in  the 
NEW  YORK  REPORT.   A  simplified  summary  of  the  materials  in 
this  Supplement  is  in  Appendix  B  of  the  NEW  YORK  REPORT. 
The  exposition  of  cost  analysis  techniques,  premium  element 
coTiputations,  source  citations  and  discussion  of  relevant 
methodolofrical  considerations  in  this  supplement  are  intended 
for  the  professional  actuary  and  presuppose  a  close  familiarity 
with  the  NEW  YORK  REPORT,  as  well  as  with  AMERIC.W  INSURANCE 
ASSOCIATION,  REPORT  0?  Sl'ECIAL  COMMITTEE  TO  STUDY  AND  EVALUATE 
THE  KEETON-O'CONNELL  BASIC  PROTECTION  PLAN  AND  AUTOMOBILE 
ACCIDENT  REPARATIONS  (1963)  (hereinafter  cited  as  A, I. A. 
REPORT),  and  ACTUARIAL  COMMITTEE  OF  THE  AMERICAN  MUTUAL 
INSURANCE  ALLIANCE,  ACTUARIAL  REPORT  ON  THE  ADEQUACY  OF  THE 
COSTING  OF  THE  AMERICAN  INSURMCE  ASSOCIATION'S  "COMPLETE 
PERSONAL  PROTECTION  AUTOMOBILE  INSURANCE  PLAN"  (1969) 
(hereinafter  cited  as  A. M.I. A.  REPORT). 
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Over  the  past  several  years,  as  Interest  In 
automobile  compensation  systems  has  quickened,  several 
actuarial  studies  have  compared  the  estimated  costs  of  such 
systems  with  costs  under  the  present  fault  Insurance  system. 
The  pioneering  essay  In  the  area  of  cost  analysis  of 
automobile  compensation  systems  Is  that  of  Harwayne,  Insurance 
Cost  of  Automobile  Basic  Protection  Plan  In  Relation  to 
Automobile  Bodllv  In.lurv  Liability  Costs.  53  CAS.  ACTUARIAL 
SOC'Y  PROCEEDINGS  122  (I966),  followed  In  I968  by  a  more 
refined  analysis  of  New  York  automobile  compensation  costs, 
F.  HARWAYNE,  AUTOMOBILE  BASIC  PROTECTION  COSTS  EVALUATED 
(1968).  Other  relevant  studies  considered  In  the  development 
of  this  cost  analysis  are  cited  In  the  NEW  YORK  REPORT  at 
note  59.   In  addition,  preliminary  data  from  the  New  York 
Portion  of  the  Closed  Claim  Survey  conducted  by  the  U.S. 
Department  of  Transportation,  cited  at  note  26  of  the  NEW 
YORK  REPORT,  were  utilized  for  purposes  of  selected  cross- 
checking.  Furthermore,  other  Independent  data  sources 
(e.g. .  New  York  State  Department  of  Motor  Vehicles,  National 
Safety  Council)  were  consulted  In  the  course  of  this  study. 

The  cost  and  premium  estimates  presented  In  the 
NEW  YORK  REPORT  were  derived  principally  from  the  raw  data 
assembled  In  a  I96B  survey  of  closed  claim  records  of 
approximately  11,000  bodily  Injury  accidents  and  16,000 
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property  damage  and  collision  claim  reports  In  seven  states. 
(See  A. I. A.  REPORT,  p.  13)  At  the  Insurance  Department's 
request,  special  computer  runs  of  the  raw  accident  cost 
data  covering  the  New  York  State  portion  of  this  I96S 
survey  were  furnished  the  Department.   Of  those  persons  In 
the  national  survey  who  sustained  personal  Injuries,  approxi- 
mately 35  percent  were  New  York  automobile  accident  victims. 
(Hereinafter,  the  total  sample,  as  used  in  the  A. I. A.  REPORT, 
will  be  described  as  the  "national  survey"  -  even  though 
only  the  files  of  certain  Insurers  In  seven  Industrial  states 
were  actually  surveyed  -  to  distinguish  it  from  the  New  York 
data  sample.) 

The  cost  comparison  development  proceeded  from  an 
analysis  of  the  costs  of  the  present  automobile  Insurance 
system,  as  drawn  from  the  1963  New  York  survey  data,  to  an 
Item-by-ltem  consideration  of  estimated  costs  under  the 
proposed  compensation  system.  Of  necessity,  such  a  cost 
comparison,  directed  as  it  is  at  the  projection  of  costs 
under  a  new  insurance  system,  relies  upon  a  complex  of 
factors,  including  analysis  of  statistical  data,  data 
interpretation  and  actuarial  judgment.   This  study  concludes 
that  adoption  of  the  Department  proposal  would  result  in 
substantial  reductions  from  present  premium  levels,  which 
are  currently  adequate  for  New  York.  Estimates,  based  upon 
reasonable  assumptions,  of  the  size  of  such  reductions  and 
their  expression  in  dollar  amounts  are  contained  in  this 
Supplement  and  in  Appendix  B  of  the  NEW  YORK  REPORT. 
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In  reviewing  the  available  materials  on  the  costs 
of  automobile  accidents.  It  has  been  determined  that  the 
raw  data  contained  In  the  I968  survey  are  the  most  complete, 
relevant  and  up-to-date  Information  available  at  this  time 
for  Nev;  York.   As  noted  above,  this  Information  was  assembled 
In  a  closed-claim  file  survey  of  selected  automobile  Insurance 
companies.   There  are,  of  course.  Inherent  limitations  In 
this  method  of  data  gathering  and  It  is  recognized  that  other 
methods  of  collecting  information  on  automobile  accident 
costs  may  produce  results  which  are  at  variance  with  those 
emerging  from  this  study.  This  may  especially  be  true  with 
respect  to  the  long-term  costs  of  extensive  injuries,  where 
the  projection  of  such  costs  is  necessarily  less  precise 
as  the  period  of  disability  lengthens.   The  NEW  YORK  REPORT 
(pp.  27-29)  Indicates  that  such  seriously  injured  persons 
are  severely  undercompensated  for  their  economic  losses  under 
the  current  system.  For  this  reason,  the  Department's 
proposed  system  allocates  more  of  its  benefit  dollars  for 
the  compensation  of  the  economic  loss  of  these  victims  than 
does  the  current  system.   To  the  degree  that  other  studies 
might  contend  that  seriously  injured  accident  victims  were  even 
more  severely  undercompensated  under  the  current  system,  a  still 
greater  share  of  a  compensation  system's  benefit  dollars  might 
have  to  be  devoted  to  the  compensation  of  such  losses. 
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In  the  process  of  developing  reasonable  and  reliable  cost 
estimates,  which  would  avoid  underestimating  the  costs  of  the 
Department  proposal,  additional  elements  of  conservative 
estimation  are  introduced  at  numerous  points  in  this  analysis. 
Wherever  applied,  these  conservative  elements  have  the  effect  of 
adding  an  extra  margin  of  safety  to  the  projections  of  cost 
reduction. 

New  York  data  have  been  compared  with  the  national  survey 
data  to  test  for  consistency  and  to  note  and  account  for  New  York 
variations.   Except  in  one  or  two  instances,  New  York  results  are 
not  significantly  different  from  national  survey  results. 

A  set  of  selected  Illustrative  examples  of  individual 
premium  rates  is  given  in  Appendix  A  of  the  NEW  YORK  REPORT 
so  that  automobile  policyholders  may  better  comprehend  the  possible 
effect  of  aggregate  cost  comparisons  on  their  automobile  insurance 
premiums.   One  prerequisite  to  the  development  of  estimated 
Individual  premiums  is  the  formulation  of  a  classification  plan. 
The  approach  to  classification  used  in  Appendix  A  is  not  part  of 
the  Department's  proposal  and  is  not  Intended  to  Influence  the 
development  of  other,  perhaps  quite  different,  approaches  to 
classification.   Precision  of  premium  cost  estimation  for 
Individual  classifications  and  territories  is  (as  noted  in  the 
NEV/  YORK  REPORT)  Significantly  less  than  the  precision  with 
respect  to  aggregate  costs.   For  these  reasons  and  to  avoid 
inhibiting  the  development  of  different  classification  plans  under 
the  proposal,  publication  of  the  details  of  individual  premium 
rate  development  are  not  included  in  this  Supplement. 
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PERSONAL  INJURY: 
COSTS  UNDER  PRESENT  AND  PROPOSED  SYSTEMS 


I.   LOSS  COSTS 

A.   Introduction 

EXHIBIT  NY-1  below  Is  a  summary,  in  tabular  form, 
of  the  estimated  personal  Injury  loss  cost  components  of  the 
proposed  compensation  system  expressed  as  a  percent  of  the 
present  system's  private  passenger  bodily  Injury  loss  costs. 
The  EXHIBIT  reproduces  and  expands  upon  the  Information 
contained  In  Appendix  B,  Table  III  of  the  NEW  YORK  REPORr. 
The  derivation  of  each  line  of  EXHIBIT  NY-1  is  explained  in 
items  1  thru  17  In  sections  I.B.  and  I.C.  belovj. 

In  the  calculation  of  loss  costs  under  the  present 
and  proposed  systems,  a  summary  of  economic  loss  by  type  of 
accident  is  used,  derived  from  accidents  reported  by  insureds 
who  had  both  bodily  injury  and  medical  payments  coverages  on 
their  cars.   Although  the  review  of  injuries  under  policies 
with  medical  payments  coverage  is  Intended  to  Identify  all 
of  the  potential  claimants  under  the  Department's  proposed 
system,  one  might  consider  whether  a  review  of  policies 
without  medical  payments  would  produce  different  results. 
The  exclusion  of  injured  victims  reported  through  such 
policies  (with  bodily  injury  liability  coverage  only)  is 
actually  a  conservative  measure,  in  that  the  exclusion  tends 
to  produce  lower  apparent  costs  under  the  present  system 
and  exaggerate  costs  under  the  proposed  system, for  the 
following  reasons : 
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EXHIBIT  NY-1 

ESTIMATED  PERSONAL  INJURY  LOSS  COSTS 
UNDER  PROPOSED  SYSTEM  AS  A  PERCENT  OP 
CURRENT  BODILY  INJURY  LIABILITY  INSURANCE  COSTS 


LOSS  COSTS  UNDER 
PRESENT  SYSTEM 


LOSS  COSTS  UNDER 
PROPOSED  SYSTEM 

<4.      Medical  Expense 

5.  Income  Loss 

6.  Other  Expense 

7.  Addltonal  Cost  of 
Long-Term  Cases 

8.  Deferred  Benefit  to 
Disabled  Children 

9.  Total  Economic  Loss 


REDUCTIONS 
10 


Offset  for  Medical 
Collateral  Sources 


Number 
of  Claims 


.  Bodily  Injury  Liability 

(10/20  Limits)  l.'+So 

2.  Uninsured  Motorists  8 

3.  Total  l.Uije 


11.  Offset  for  Income 
Collateral  Sources 

12.  Average  Income  Tax 
Offset 

13.  No  Out-of-state 
No-Fault  Benefits 

Ik.      Liability  of  Commercial 
Vehicles 

ADDITIONS 

15.  Out-of-state  Liability 
to  10/20 

16.  Death  Cases  Liability 
to  10/20 

17.  Total  Loss  Costs  Under 
Proposed  System 


1,935 
657 

2.5 

2.0 
2,037 


Average 
Amount 


$   308 
646 

20,000 

31,250 
608 


Percent  of 
Total   Present  System's 
Cost      Loss  Costs 


50,000 

62 , 500 
1,222, iSn 


210,532 
102,667 


52,490 


$  1,082     $1,555,916       98.3^ 

3,323       26,584       1-7 
$  1,094     $1,582,500      100.0 


$   596,409       37.7^ 
424,242       26.8 
89,033        5-6 


3.2 

77.2 

13.3 
6.5 


57,884     -  3.7 
43,406     -  2.7 


3.3 


92      1,082     +  99,544     +  6.3 
21      6,555     +  137,663     +  8.7 


$  992,412 


62.7% 
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a)  Most  of  the  assigned  risk  Insureds  are 
In  the  group  with  bodily  Injury  coverage 
only.   Assigned  risk  insureds  (with  their 
generally  poorer  than  average  loss  experience) 
will  more  often  be  found  "at  fault"  than  the 
average  insured  and  their  inclusion  would  thus 
Increase  observed  costs  under  the  fault 
insurance  system. 

b)  Assigned  risk  insureds  and  others  not  purchasing 
medical  payments  coverage  will  generally  have 
lower  Incomes  than  the  population  generally 

and  would  be  expected  to  collect  less  under 

the  Department  proposal  than  the  average  person. 

c)  The  existence  of  medical  payments  coverage  in 
an  automobile  liability  insurance  policy  will 
often  Inhibit  guest  liability  claims,  which 
might  otherwise  be  made,  and  thus  have  the 
effect  of  reducing  apparent  costs  under  the 
fault  insurance  system. 

The  general  procedure  followed  in  this  study  in 
summarizing  the  data  Is  described  in  A. I. A.  REPORT,  pp.  13-14 
and  in  A. I. A.  REPORT,  COST  STUDY,  Exhibits  III  and  IV,  with 
the  major  difference  that  New  York  data  and  not  national 
survey  data  are  used.   The  New  York  results  are  summarized 
below  in  EXHIBIT  NY-2. 
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The  total  number  of  Injuries  shown  on  EXHIBIT  NY-2, 
line  (1)  Is  derived  from  NY  TABLE  A-1-CLAIMS  CLOSED  DURING 
SURVEY;  NY  TABLE  A-3-CLAIMS  CLOSED  BEFORE  SURVEY;  NY  TABLE 
A-U-OPEN  CLAIMS;  and  NY  TABLE  A-5-N0  CLAIM  MADE  (See  APPENDIX 
to  this  Supplement), 

The  adjustment  for  underreporting  of  Out -Of -State 
claims,  made  for  the  national  survey  (see  A. I. A.  REPORT,  COST 
STUDY,  EXHIBIT  III)  Is  generally  followed  here.   Thus,  the 
total  of  214  Out-Of -State  Injuries  shown  on  EXHIBIT  NY-2 
Is  approximately  6.5U  percent  of  total  In-State  Injuries  and 
Is  more  than  I50  percent  greater  than  the  actual  reported 
number  of  Out-Of -State  Injuries  In  New  York. 

Medical  Loss  and  Income  Loss  percentages  and  average 
costs  In  EXHIBIT  NY-2  are  derived  from  NY  TABLE  A-1  (see 
APPENDIX  to  this  Supplement);  the  actual  number  of  victims 
with  medical  and  Income  loss  Is  derived  by  applying  these 
percentages  to  the  total  number  of  Injuries  from  line  (l)  In 
EXHIBIT  NY-2.   Paid  Help,  Transportation,  Funeral,  and  Miscel- 
laneous Expense  percentages  and  average  costs  are  the  same  as 
the  comparable  Items  In  A. I. A.  REPORT,  COST  STUDY,  Exhibit  IV, 
with  the  total  cost  of  each  Item  In  EXHIBIT  NY-2  reflecting 
the  application  of  these  percentages  and  average  cost  values 
to  the  number  of  New  York  Injuries.   Bodily  Injury  and  un- 
insured motorist  claim  percentages  are  derived  from  NY  TABLE  A-1 
(see  APPENDIX  to  this  Supplement);  actual  B.I.  and  U.M.  claim 
numbers  are  derived  from  appllcatl  on  of  these  percentages 
to  the  sum  of  the  number  of  Injured  victims  shown  In  EXHIBIT 
NY-2,  lines  (lb),(lc)  and  (Id), 
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It  has  been  argued  that  the  methodology  utilized 
In  the  national  survey  results  In  the  omission  of  some  of 
those  Injured  persons  who  currently  receive  no  payment  under 
the  fault  Insurance  system  but  would  receive  compensation 
under  a  first-party  system.   (See  A.M. I. A.  REPORT,  pp.  40-6l) 
Thus,  the  contention  Is  that  an  upward  adjustment  In  the 
number  of  both  single-car  and  multi-car  Injuries  Is  necessary 
In  estimating  the  number  of  personal  Injury  claims  under  the 
proposed  system.  This  contention  Is  based  largely  on 
arguments  which  are  speculative  and  which  are  largely  Inapplicable 
In  New  York. 

To  consider  one  example  cited  In  support  of  this 
contention:  Assume  that  the  Insured  car  Is  struck  In  the  rear. 
The  A.M. I. A.  REPORT  maintains  that  the  occupants  of  the 
Insured  car  would  file  tort  liability  claims  against  the 
owner  of  the  other  car,  and  the  occupants  of  the  other  car 
would  also  file  tort  liability  or  medical  payments  claims 
against  the  owner  of  the  other  car.   It  Is  alleged  that  under 
these  circumstances  the  "Insurer  would  be  totally  Ignorant  of 
any  personal  Injuries  arising  out  of  this  accident  Involving 
their  Insured  driver".   (A. M.I. A.  REPORT,  p.  ^5) 

This  study  concludes  that  an  upward  adjustment  in 
the  number  of  injuries  for  multi-car  accidents  is  not  war- 
ranted on  the  basis  of  this  contention  because: 

(a)  The  Insurer  would  have  notice  of  injuries  by 
virtue  of  the  filing  of  medical  pajnments  claims.  Occupants 
of  the  insured  car  would  file  medical  payments  claims  against 
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the  owner's  Insurer,  since  (1)  medical  payments  can  be 

recovered  without  regard  to  anyone's  fault;  and  (11)  under 

New  York's  collateral  source  rule,  medical  payments  recoveries 

would  not  affect  subsequent  recoveries  In  tort.  Note  also 

that  medical  payments  claims  are  settled  swiftly,  and  would 

not  be  subject  to  the  protracted  delays  of  liability  claims 

under  the  fault  Insurance  system. 

(b)  The  Insurer  would  have  notice  of  Injuries  because 

of  the  car  owner's  desire  to  Insulate  himself  from  personal 

liability.  New  York  Is  a  state  whose  citizens  are  extremely 

"clalras-consclous".   And  It  Is  common  knowledge  that 

claims  are  frequently  made  against  drivers  who  believe 

themselves  totally  without  fault.   Thus,  everyone  --  Including 

someone  whose  car  has  been  struck  In  the  rear--  Is  aware  that 

the  Injured  persons  In  an  accident  may  press  a  liability 

action  even  If  there  are  no  apparent  grounds  for  any  claim  (i.e., 

by  an  occupant  of  the  striking  car  against  the  owner  of  the  car 

struck  In  the  rear).   The  standard  provisions  of  the  family 

automobile  policy  spell  out  the  Insured's  obligation  to 

report  the  accident: 

"In  the  event  of  an  accident,  occurrence 
or  loss,  written  notice  containing  particulars 
sufficient  to  Identify  the  Insured  and  also 
reasonably  obtainable  Infoivnatlon  with  respect 
to  the  time,  place  and  circumstances  thereof, 
and  the  names  and  addresses  of  the  injured  and 
of  available  witnesses,  shall  be  given  by  or 
for  the  Insured  to  the  company  or  any  of  Its 
authorized  agents  as  soon  as  practicable." 
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Pear  that  one's  own  Insurer  might  escape  liability 
for  the  Insured's  failure  to  report  an  accident  thus  acts  as 
a  powerful  Incentive  for  the  Insured  to  notify  the  Insurer 
of  the  occurrence  of  any  accident.  Note  too  that  the  sample 
used  In  this  study  generally  does  not  Include  assigned  risk 
Insureds  (since  few  assigned  risk  Insureds  at  the  time 
of  the  survey  had  medical  payments  coverage),  so  that  the 
putative  "moral  hazard"  of  falling  to  report  an  accident 
which  some  underwriters  attribute  to  assigned  risk  Insureds 
Is  not  relevant  here. 

In  summary,  the  contention  made  In  the  A.M. I. A.  REPORT 
that  the  accident  would  be  unreported  Implies  that  the  Insured 
has  put  himself  In  personal  Jeopardy  by  violating  the  conditions 
of  his  policy  in  order  to  avoid  a  reimbursement  by  his 
Insurance  company  for  valid  medical  expenses  Incurred  by 
himself,  members  of  his  family  or  his  guest  passengers. 

Another  argument  advanced  In  support  of  the  alleged 
underreporting  of  Injuries  arising  from  multi-car  accidents 
Is  that  "Injured  persons  entitled  to  medical  payments  benefits 
often  do  not  file  medical  payments  claims.   Exhibit  III  of 
the  A. I. A.  costing  study  shows  that  there  were  fewer  injuries 
reported  In  the  A. I. A.  'Insured  car'  than  In  the  'other  car'". 
(A. M.I. A.  REPORT,  p.  46)  For  this  reason,  the  national 
survey  Increased  the  number  of  injuries  in  the  Insured  car 
by  21  percent  so  that  the  number  of  injuries  In  the  insured 
car  would  equal  the  number  of  injuries  in  the  "other  car". 
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Presumably,  this  21  percent  adjustment  would  account  for 
those  persons  who  failed  to  file  medical  payments  claims 
despite  their  entitlement.   But  examination  of  EXHIBIT  NY-2 
above  reveals  that  no  such  21  percent  upward  adjustment  is 
necessary  for  the  New  York  data  sample.   The  New  York  data 
In  EXHIBIT  NY-2  above  Indicate  that.  In  multi-car  accidents, 
there  are  l,36it  injuries  in  the  insured  car  (line  (l), 
columns  (7)  +  (8))  and  1,451  injuries  in  the  "other  car" 
(line  (1),  columns  (9)  +  (10)).   The  latter  number  (when 
reduced  for  injuries  in  the  third,  fourth,  fifth,  etc.  car 
In  a  chain  accident)  is  not  significantly  different  from 
the  1,36U  Injuries  reported  in  the  insured  car.   There  is 
thus  no  observed  medical  payments  claim  underreporting  In 
New  York  and  no  upward  adjustment  of  the  number  of  multi-car 
injuries  is  indicated. 

With  respect  to  the  number  of  injuries  arising 
out  of  single-car  accidents,  it  has  also  been  argued 
that  the  national  survey  approach  results  in  nonreporting 
of  certain  injuries  for  the  following  two  reasons: 


a)  the  injured  person  may  not  put  in  a 

medical  payments  or  liability  claim 
because  he  may  have  already  collected 
from  an  accident  and  health  policy  or 
other  collateral  source;  or 

b)  a  medical  payments  claim  will  not  be 

placed  because  it  could  result  in  an 
increase  in  the  cost  of  the  owner's 
insurance  premium  under  a  merit  rating 
plan.   (See  A.M. I. A.  REPORT,  pp.  48-50) 
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since  the  proposed  first -party  system  Is  excess  of  any 
recovery  from  collateral  sources  such  as  accident  and 
health  Insurance  and  could  include  a  merit  rating  plan, 
these  reasons  for  nonreportlng  would  appear  to  apply  with 
equal  force  under  the  Department's  proposed  new  system. 
It  Is,  therefore,  unnecessary  to  provide  for  such  cases 
in  the  proposed  system,  since  they  would,  by  the  force 
of  these  reasons,  remain  unreported.   Nevertheless, 

as  a  margin  for  possible  underestimation  of  the  number 
of  Injuries  in  single-car  accidents,  an  adjustment 
has  been  made  below  to  include  minor  unreported  accidents. 

One  non-insurance  measure  of  the  proportion 
of  possible  unreported  injuries  arising  from  single-car 
accidents  Is  the  accident  reports  made  to  motor  vehicle 

departments.   The  I967  New  York  Department  of  Motor 
Vehicles  "Report  of  Motor  Vehicle  Accidents"  indicates 
that  the  proportion  of  single-car  injuries  (inclusive  of 
all  pedestrian  Injuries,  whether  related  to  single-car 
or  multi-car  accidents)  Is  approximately  29-5  percent 
of  all  Injuries,  New  York  data  from  EXHIBIT  NY-2,  line  (l) 
above  shows  this  same  proportion  as  24.6  percent: 

Columns  (2)  +  (ll)   _    pii  6« 

Columns  (2)  +  (7)  +  (8)  +  0-1)      " 
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In  order  to  Increase  the  number  of  estimated  single-car 
Injuries  so  that  the  resulting  proportion  will  be  29.5 
percent  of  total  injuries  (and  thus  the  same  proportion 
as  that  indicated  by  Department  of  Motor  Vehicles  accident 
reports),  the  number  of  single-car  injuries  is  adjusted 
upward  by  28  percent : 

1.28  X  .246 =    29.5$^ 

1.000  +  (.28  X  .2U5) 

The  result  is  that  125  Injuries  are  added  to  the  1,912 
already  Included  in  the  New  York  data  sample  (EXHIBIT  NY-2, 
line  (1)  column  (I8)  above),  for  a  total  of  2,037  Injuries. 

This  adjustment  for  possibly  unreported  single-car 
Injuries  is  equal  to  6. 5^1  percent  of  the  1,912  injuries 
shown  in  EXHIBIT  NY-2  above.   Comparable  adjustments  are 
made  below  (in  section  I.C.  -  Items  h,    5  and  6)  in  computing 
the  numbers  of  injured  persons  with  Medical  Expense,  Income 
Loss  and  Other  Expense. 

From  the  foregoing  discussion  of  the  manner  in  which 
these  possibly  unreported  single-car  injuries  could  arise, 
it  is  clear  that  they  are  almost  exclusively  cases  involving 
small  expense.   They  are  those  cases  where  the  potential 
medical  payments  recovery  from  an  insurer  is  not  sufficient 
to  overcome  a  possible  surcharge  under  a  merit  rating  plan  or 
the  fear  of  a  blemish  on  one's  driving  record.   Although  few 
of  these  cases  would,  therefore,  be  expected  to  exceed  $100 
in  economic  loss,  each  of  the  additional  cases  has  nevertheless 
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been  valued  In  the  calculations  below  (section  I.C.  -  Items  k, 
5  and  6)  at  half  the  expected  economic  loss  cost  (I.e. ,  over 
.$300)  of  the  reported  Injury  average  (i.e. ,  over  $600) . 

An  estimate  of  the  percentage  Increase  in  the  number 
of  claimants  under  the  proposed  system  Is  derived  from  the 
data  given  above.   EXHIBIT  NY-2,  lines  (23)  +  (25),  column  (17) 
Indicates  there  are  1,4^*6  compensable  B.I.  and  U.M.  claims  under 
the  present  system.   The  adjusted  estimate  of  number  of  Injuries 
under  the  proposed  system  is  given  above  as  2,037.   The 
estimated  claim  increase  Is  thus  approximately  hi   percent;  or, 
stated  In  equivalent  terms,  the  present  system  leaves  uncompensated 
some  29  percent  of  automobile  accident  victims  who  would  be 
compensated  under  the  proposed  system. 

Finally,  as  a  further  precaution  against  the  possible 
underestimation  of  the  number  of  claims  under  the  Department's 
proposal,  three  additional  conservative  Judgments  have  been  made : 

a)  Some  of  those  "injured"  persons  who  have  been 
reported  in  "No  Claim  Made"  (EXHIBIT  NY-2,  line  (la))  will  not 
have  made  bodily  injury  liability  or  medical  pajrments  claims 
because  they  have  suffered  minimal  injury  without  any  attendant 
economic  loss.  Nevertheless,  all  injured  persons  classified 
under  "No  Claim  Made"  have  been  included  in  number  of  injuries 
(in  costing  the  proposed  system)  at  the  average  Medical 
Expense  and  Income  Loss  values  reported  for  those  injured 
persons  who  made  claims. 
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b)  All  pedestrian  Injuries  as  a  result  of  multi-car 
accidents  have  been  Included  as  compensable  under  the  proposed 
system  as  If  their  total  economic  loss  would  be  recovered 
exclusively  from  the  Insured  car  and  never  from  the  other  car, 
when.  In  fact,  there  would  be  an  apportionment  of  pedestrian 
Injury  costs  among  the  two  or  more  vehicles  Involved  In  the 
accident.   Since  pedestrian  Injuries  are  generally  those  of 
greatest  severity,  this  conservative  measure  adds  a  significant 
amount  to  the  estimated  bodily  Injury  loss  costs  of  the  proposed 
system. 

c)  It  should  also  be  noted  that  the  methodology  of 
the  national  survey  Included  those  Injured  pedestrians  who 
were  either  the  Insured  himself  or  members  of  the  Insured's 
family  and  who  were  Injured  by  an  automobile  other  than  the 
Insured  automobile.   Such  persons  are  entitled  under  the 
current  system  to  make  claims  under  the  medical  payments 
coverage  of  their  own  automobile  Insurance  policy;  under 

the  Department's  proposed  system,  these  Injured  pedestrians 
would  recover  from  the  Insurer  of  the  car  which  struck  them, 
rather  than  from  their  own  Insurer.   This  study  has  conservatively 
valued  the  cost  of  pedestrian  Injuries  as  If  all  Injured 
pedestrians  (in-state)  would  be  compensated  by  the  Insured's 
carrier  under  the  proposed  ^stem. 
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B.   Elements  of  Loss  Costs  Under  Present  System 

Comparative  analysis  of  costs  under  the  present  and 
proposed  systems  begins  with  loss  costs  under  the  present 
liability  system. 

1.   Bodily  Injury  Liability  (10/20  limits) 

The  number  of  automobile  bodily  injury  liability 
claims,  as  derived  from  the  New  York  sample,  is  1,U38.   (See 
EXHIBIT  NY-2, line  (23),  column  (17),  above). 

The  average  bodily  injury  liability  claim  settlement 
value  of  $1,082  for  New  York  is  derived  from  NY  TABLE  P-2  (see 
APPENDIX  to  this  Supplement)  after  eliminating  losses  over 
$10,000  (and  including  death  cases  up  to  $10,000). 

In  reviewing  this  average  claim  settlement  value 
it  should  be  observed  that  NY  TABLE  F-2  corresponds  to 
Table  F-2  in  the  national  survey  (see  A. I. A.  REPORT,  APPENDIX  TO 
COST  STUDY).  Note  that  if  the  national  survey's  average  bodily 
injury  claim  settlement  value  were  developed  from  Table  F-2 
rather  than  from  Table  F-1,  it  would  produce  an  average 
national  survey  bodily  injury  settlement  value  of  $989,  rather 
than  the  $1,025  actually  derived  from  Table  F-1  (see  A. I. A. 
REPORT,  COST  STUDY,  Exhibit  II,  Sheets  1  and  2),  which  is  a 
figure  nearly  4  percent  higher.   Use  of  NY  TABLE  P-2  in 
developing  the  New  York  average  value  thus  understates 
bodily  injury  costs  under  the  present  system. 

Further  evidence  of  the  conservative  nature  of  the 
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New  York  average  claim  settlement  value  estimated  is  produced 
by  comparing  Table  A-1  in  the  national  survey  (see  A. I. A. 
REPORT,  APPENDIX  TO  COST  STUDY)  with  NY  TABLE  A-1  (see 
APPENDIX  to  this  Supplement)  where  lines  (31-3^),  column  (17), 
may  be  used  to  obtain  relative  average  bodily  injury  liability 
claim  settlement  values  for  the  national  survey  and  for  New  York. 
Using  these  tables  for  purposes  of  comparison  only,  a  New 
York  average  of  $1,U23  results,  which  is  1^4.85  percent  higher 
than  the  comparable  national  survey  average  of  $1,239.   If 
this  relativity  Is  applied  to  the  national  survey's  bodily 
injury  liability  claim  settlement  average  of  $1,025,  it  would 
produce  an  indicated  New  York  average  value  of  $1,177,  rather 
than  the  $1,082  actually  used.   Thus,  if  either  of  these 
alternative  approaches  is  used,  a  higher  bodily  injury  liability 
claim  settlement  average  results  for  New  York,  which  in  turn 
would  increase  the  indicated  cost  saving  under  the  Department's 
plan. 

The  product  of  the  number  of  bodily  injury  liability 
claims  and  the  average  value  per  clal/n  In  the  New  York  sample 
is  $1,555,916,  which  represents  98.3  percent  of  total  loss 
costs  under  the  present  system.   (See  EXHIBIT  NY-1,  line  (l)). 

2.  Uninsured  Motorists 

As  shown  in  EXHIBIT  NY-2  above,  the  number  of  uninsured 
mot  orists  claims  in  the  Nev/  York  sample  is  8.   These  claims 
have  an  average  value  of  $3,323  as  shown  in  NY  TABLE  A-1  (see 
APPENDIX  to  this  Supplement)  for  a  total  cost  of  $26,584,  or 

1.7  percent  of  total  loss  costs  under  the  present  system.   (See 
EXHIBIT  NY-1,  line  (2)). 
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3.  Total  of  Loss  Costs  Under  Present  System 

From  Items  1  and  2  above  the  sum  of  all  loss  costs 
(or  100  percent  of  such  costs)  under  the  present  system  Is 
derived,  as  follows: 

$1,555,916  +  $26,584  =  $1,582,500 
(See  EXHIBIT  NY-1,  line  (3)). 

C.   Elements  of  Loss  Cost  Under  Proposed  System 

4.  Medical  Expense 

From  EXHIBIT  NY-2,  line  (3),  column  (18)  above, 
the  number  of  those  personal  injury  claims  with  some  medical 
expense  is  l,8l6.  The  average  medical  expense  for  those 
reporting  medical  expense  from  EXHIBIT  NY-2,  line  (U), 
column  (18),  Is  $306.   As  a  safety  margin,  this  average  is 
increased  by  k   percent,  to  a  value  of  $318.   (See  also  A. I. A. 
RBPOHT,  COST  STUDY,  Exhibit  II,  Sheet  2.) 

The  adjustment  of  6.5^  percent  for  the  possibility 
of  unreported  injuries  arising  from  single -car  accidents 
(see  section  I. A.  above)  adds  II9  injuries  with  medical  expense 
to  the  1,816,  for  a  total  of  1,935   (See  EXHIBIT  NY-2,  line  (3), 
column  (18)).  Each  of  these  additional  119  injuries  (which 
are  the  cases  Involving  small  expenses,  as  indicated  in 
section  I. A.  above)  with  some  medical  expense  is  valued  at 
a  cost  approximately  one -half  that  of  the  average  reported 
medical  expense  ($318),  or  $159- 
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Total  estimated  medical  expenses  are  summarized  below: 

Number  Average  Cost  Total  Cost 

Reported  Injuries  With  Medical  Expense    l,8l6     $3l8  $577,^88 

Additional  Single-Car  Injuries            119      159  18,921 

Total                          1,935     $308  $596,409 

Medical  expense  under  the  proposed  system  is  thus  an 
estimated  37.7  percent  of  the  present  system's  total  loss  costs 
(See  EXHIBIT  NY-1,  line  (4)). 

5.   Income  Loss 

Prom  EXHIBIT  NY-2,  line  (7),  column  (l8)  above,  the 
number  of  Injured  persons  In  the  Insured  car  with  some  Income 
loss  is  514,  or  27  percent  of  those  Injured.   However,  of  those 
persons  injured  in  the  other  car  In  multi-car  accidents,  45  percent 
claimed  that  they  suffered  some  income  loss  (EXHIBIT  NY-2,  line 
(6),  column  (9)).  This  disparity  is  partly  explained  by  the  fact 
that  the  45  percent  figure  is  artlflcally  Inflated  because  most 
of  those  injured  in  the  other  car  had  received  bodily  injury  liability 
claim  settlements  and  would  naturally  have  been  Inclined  to 
exaggerate  their  real  or  imagined  losses  in  order  to  Justify  the 
settlement. 

There  is  an   additional  reason  to  question  the  reliability 
of  a  45  percent  income-loss  frequency  figure  reported  by  injured 
occupants  of  the  other  car.   Only  slightly  more  than  4o  percent  of 
the  total  of  those  injured  in  automobile  accidents  are  employed 
(see  A. I. A.  REPORT,  p.  16),  which  implies  the  extremely  unlikely 
possibility  that  virtually  everyone  in  the  other  car  who  has 
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been  injured,  has  a  Job  and  presents  a  liability  claim  under 
the  present  system  incurs  income  loss  to  the  extent  of  at 
least  one  day's  wages,  regardless  of  the  extent  of  his  injury. 

These  data  may  be  compared  with  preliminary  data 
from  the  D.O.T.  Closed  Claim  Survey  -  New  York  portion. 
Table  75,  which  indicate  that  of  those  persons  who  actually 
receive  a  bodily  injury  liability  claim  settlement,  only  some 
36  percent  suffer  any  income  loss.   (For  further  discussion 
of  the  D.O.T.  Closed  Claim  Survey,  see_ NEW  YORK  REPORT,  at 
note  26. ) 

In  keeping  with  the  overall  attempt  to  avoid 
underestimating  costs  under  the  proposed  system,  the  number 
of  injured  persons  with  income  loss  is  adjusted  upwards  by  20 

percent  to  617,  resulting  in  a  frequency  figure  of  32  percent. 
(See  also  A. I. A.  REPORT,  COST  STUDY,  Exhibit  II,  Sheet  2). 

The  average  income  loss  for  those  injured  persons 
reporting  some  Income  loss  is  $666.   It  should  be  noted 
that  the  103  additional  income  loss  cases  added  by  the  20 
percent  upward  adjustment  are  included  at  the  overall  average 
value  of  $666  per  case  and  not  at  the  significantly  lower 
$377  average  per  case  for  the  45  percent  in  the  other  car  who 
claimed  some  income  loss. 
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The  adjustment  of  6,54  percent  for  the  possibility 
of  unreported  Injuries  arising  from  single-car  accidents 
(see  section  I. A.  above)  adds  kO   injuries  with  Income  loss 
to  the  already  adjusted  estimate  of  617,  for  a  final  adjusted 
total  of  657.  Each  of  these  additional  Uo  injuries  with 
income  loss  is  valued  at  approximately  one-half  the  cost  of 
the  average  reported  injury  with  income  loss  ($666),  or 

$333. 

Total  estimated  income  loss  costs  are  summarized 
below: 

Number  Average  Cost  Total  Cost 
Reported  Injuries  With  Income  Lose   6l7      $666       $410,922 

Additional  Single-Car  Injuries      UO       333         13,320 

Total  657      $646       $424,242 

Income  loss  under  the  proposed  system  is  thus 
estimated  at  26.8  percent  of  current  total  liability  loss 
costs.   (See  EXHIBIT  NY- 1,  line  (5)). 

6.  Other  Expense 

The  three  chief  elements  of  other  expenses  are  Paid- 
Help,  Transportation  and  Miscellaneous  expenses.  Funeral 
Expenses,  which  are  included  in  the  national  survey's  summary 
of  other  out-of-pocket  costs,  are  not  included,  since  such 
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expenses  are  not  recoverable  as  no-fault  benefits  under  the 
Department's  proposal  but  are  Included  as  benefits  recoverable 
under  residual  tort  liability  under  the  proposed  system 
(see  section  I.C.  -  Item  l6  below). 

In  determining  the  percentage  of  persons  who  would 
recover  these  other  expense  costs  and  the  average  cost  of  each 
such  recovery,  the  approach,  which  is  primarily  theoretical, 
of  the  national  survey  is  relied  upon.   (See  A. I. A.  REPORT, 
COST  STUDY,  Exhibit  IV,  Sheet  1,  lines  (10),  (11),  (13), 
(14),  (19),  (20),  column  (l8)  for  the  percentage  and  average 
cost  values  given  in  the  following  discussion.) 

a.  Paid-Help.   It  is  estimated  that  some  12  percent 
of  all  injured  persons  would  require  some  paid -help,  at  an 
average  value  of  $215.  Since  the  estimated  total  of  those 
who  sustain  personal  injury  is  2,037,  the  cost  of  paid  help 

is  estimated  as  follows: 

(.12  X  2,037)  X  $215  =  $52,460 

Note  that  the  2,037  figure  includes  the  additional  adjustment, 
at  full  average  cost,  for  the  possible  underreporting  of  single- 
car  injuries.   (See  section  I. A.  above). 

b.  Transporation.  The  frequency  for  transportation 
expense  is  estimated  at  4  percent  of  injuries,  at  an  average 
cost  of  $81.  The  cost  of  transportation  expense  is  thus 
estimated,  as  follows: 

(.04  x  2,037)  X  $81  =  $6,561 
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c.  Miscellaneous.   Similarly,  the  frequency  for 
miscellaneous  expense  is  estimated  at  9  percent  of  injuries, 
at  an  average  cost  of  $164.   The  cost  of  miscellaneous  expense 
Is  thus  estimated,  as  follows: 

(.09  X  2,037)  X  $164  =  $30,012 

The  sum  of  the  foregoing  three  elements  of  other 
expense  costs  is  thus  $89,033,  or  an  estimated  5.6  percent 
of  the  present  system's  total  loss  costs.   (See  EXHIBIT  NY-1, 
line  (6)  above.) 

7.   Additional  Cost  of  Long-Term  Cases 

The  national  survey  includes  the  cost  of  long-term  cases 
only  to  the  extent  of  the  first  99  weeks  of  disability.   This 
approach  has  been  criticized  as  underestimating  the  oost  of 
providing  full  benefits,  without  any  time  limit,  to  those  with 
permanent  total  disabilities.   (See  A. M.I. A.  REPORT,  pp.  5,  6, 

35-37). 

An  estimate  is  made  for  the  additional  cost  of  such 
cases  on  a  reasonable  basis.   The  A.M. I. A.   estimates  that  there 
are  2.4  permanent  total  disability  cases  in  the  national  survey 
(see  A. M.I. A.  REPORT,  p.  35).   This  would  imply  (since  New  York 
makes  up  about  35  percent  of  the  national  survey)  that  0.84 
permanent  total  cases  would  be  expected  in  the  New  York  portion 
of  the  total  sample.   Analysis  of  NY  TABLE  C-1  (see  APPENDIX  to 
this  Supplement)  indicates  two  New  York  cases  are  characterized 
as  permanent  disabilities.   The  national  survey  definition 
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of  permanent  disability  Is  a  relatively  broad  one  which  en- 
compasses those  persons  who  are  permanently  disabled  (in  the 
workmen's  compensation  sense)  as  well  as  those  persons  disabled 
beyond  99  weeks.   Included  within  the  definition  are  all  persons 
who  suffer  substantial  Inability  to  perform  their  dally  duties 
or  who  suffer  serious  permanent  partial  disability.   A 
conservative  estimate  of  2.5  New  York  long-term  disability  cases 
is  here  Included. 

It  must  be  emphasized  that  in  the  proposed  system,  which 
provides  only  for  actual  economic  loss,  a  partially  disabled 
person  who  is  not  prevented  from  performing  his  daily  work  tasks 
would  not  be  eligible  for  benefits.   On  the  other  hand,  if  a 
disability  resulted  in  actual  loss  of  income,  such  lost  time 
cases  are  already  Included  in  the  survey  data. 

A  summary  description  is  given  of  the  general  procedure 
used  to  determine  the  average  additional  benefit  for  income  loss 
because  of  total  disability  beyond  99  weeks: 

a.  The  average  weekly  wage  in  the  New  York  data  is 
$130,  or  $6,760  annually.   (Adjusted  for  average  income  taxes, 
this  value  would  be  $5,950.   See  section  I.C.  -  Item  12  below 
for  discussion  of  income  tax  offset  in  long-term  cases.)   A 
distribution  of  wages  about  this  average  is  computed. 

b.  The  Social  Security  benefit  which  would  be  payable 
for  each  age  and  family  group  size  in  the  distribution  is  cal- 
culated to  determine  the  average  Social  Security  offset  for  each 
grouping.   It  is  observed  that  the  actual  Social  Security 
benefit  utilizing  up-to-date  benefit  levels  is  considerably  in 
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excess  of  the  $1,397  used  In  A.M. I. A.  REPORT,  p.  36.   (The  A.M. I. A. 
value  appears  to  be  the  average  for  all  workers,  regardless  of 
the  date  of  disability.   It  thus  Includes  workers  disabled  many 
years  ago,  when  benefit  levels  were  significantly  lower  than  they 
are  now.)  The  exhibit  below  indicates  how  actual  Social  Security 
benefit  payments,  computed  for  the  average  wage,  could  reduce 
the  net  liability  of  insurers: 

(1)  (2)       (3)        (M        (5) 


Net 
Wage 

Social 

Net  N.Y. 

After 

Security 

Annual 

Average 

Tax 

Annual 

Benefit 

Family  Description 

Wage 

(2)  X  .88 

Benefit 

(3)-(M 

Disabled  Only 

$6 , 760 

$5,950 

$1,950 

$i4,000 

Disabled  +  Spouse 

6,760 

5,950 

1,950 

u,ooo 

Disabled  +  Spouse  + 

1  child 

6,760 

5,950 

3,900 

2,050 

Disabled  +  Spouse  + 

2  children 

6,760 

5,950 

4,200 

1,750 

c.  The  net  average  annual  benefit  is  adjusted  to 
reflect  these  Social  Security  benefits  through  age  64  and  the 
equivalent  of  lost  pension  after  age  65.   It  is  assumed  that  90 
percent  of  injured  workers  are  eligible  for  Social  Security  benefits, 

d.  To  obtain  the  present  value  of  each  dollar  of  annual 
benefit,  the  present  values  by  age  group  are  calculated  based  on 
termination  rates  due  to  death  or  recovery  from  disability  through 
age  6h   and  on  mortality  alone  after  age  64.  Termination  rates 
are  taken  from  Bayo's  graduated  rates  for  0. A. S.D.I,  male  dis- 
ability beneficiaries  for  each  age,  with  mortality  rates  beyond 
age  64  selected  to  maintain  the  relationship  between  the  death 
termination  rates  of  0. A. S.D.I,  male  disability  cases  and  total 
United  States  male  death  rates,   (See  F.  BAYO,  TERMINATION 
EXPERIENCE  OF  DISABLED -WORKER  BENEFITS  UNDER  OASDI,  1957-63  - 
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U.S.  Dept.  of  Health,  Education  and  Welfare,  Actuarial  Study 
No.  65.)  Bayo's  tables  are  used  as  representing  the  best 
currently  available  mass  data  on  the  actual  disability 
experience  of  disabled  workers  in  the  population  generally. 
These  tables  are  based  on  the  considerably  higher  death  rates 
experienced  by  disabled  workers  and  the  large  number  of 
terminations  due  to  recovery  from  disability.   O.A. S.D.I, 
terminations  resulting  from  recovery  from  disability  have  risen 
sharply  In  the  past  few  years  and  reflect  the  efforts  of 
Social  Security  Administration  rehabilitation  programs. 

The  positive  effects  of  rehabilitation,  which  is  of  greatest 
importance  in  long-term  cases,  have  been  described  succinctly: 

"Our  experience.  ..  in  the  vrorkmen's  compensation 
field  and,  more  recently,  in  certain  automobile 
liability  cases,  has  convinced  us  that  prompt 
medical  treatment  and  prompt  commencement  of 
rehabilitation  procedures  can  dramatically 
reduce  the  actual  amount  of  loss  of  earnings, 
medical  expenses,  permanent  impairment,  and 
pain  and  suffering." 

Letter  from  Edmond  Rondepierre,  Assistant  General  Counsel, 

Insurance  Company  of  North  America,  to  N.Y.S.  Ins.  Dept., 

November  24,  1969,  at  8.   Early  rehabilitative  treatment  of 

automobile  accident  victims  (under  a  first-party  automobile 

reparations  system  such  procedures  would  begin  Immediately) 

should  prove  even  more  effective  than  under  the  O.A. S.D.I. 

program,  with  its  six-month  waiting  period.   It  is  believed 

that  the  possible  additional  costs  of  such  rehabilitative 

procedures  would  be  more  than  overcome  by  the  resulting  reduction 

in  long-term  income  loss  and  medical  expense. 
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e.  It  Is  assumed  that  there  would  be  no  death  or 
recovery  during  the  first  two  years,  because  only  disability 
cases  lasting  more  than  99  weeks  are  being  considered.   A  5 
percent  interest  rate  is  adopted  as  a  reasonable  return  on  long- 
term  fixed  income  funds  based  on  analysis  of  recent  investment 
yields.   The  Department  proposal  could,  however,  easily  provide 
for  a  variable  benefit  program  (e.g. ,  to  keep  pace  with 
Inflation).  Long-term  investment  in  variable  Income  securities 
by  insurers  would  then  provide  the  additional  return  necessary 
to  offset  the  change  in  benefit  levels  with  time. 

f.  The  average  additional  benefit  is  determined  by 
obtaining  the  average  cost  for  each  age  and  family  group  and 
applying  a  distribution  of  wage  earners  by  age  and  family  group 
to  these  average  costs. 

g.  The  resulting  calculated  present  value  first  party 
net  insurance  costs  for  disability  benefits  beyond  99  weeks  are 
actually  somewhat  belov;  $20,000  per  case.   A  rounded  average 
cost  of  $20,000  is,  nevertheless,  adopted. 

Since  the  number  of  expected  cases  is  2.5,  the  total 
additional  cost  for  long-term  disabling  injuries  Is  estimated 
as  $50,000,  or  3.2  percent  of  the  current  fault  Insurance  system's 
loss  costs.   (See  EXHIBIT  NY-1,  line  (7)  above). 

8.  Deferred  Benefit  to  Disabled  Children 

The  proposed  system  would  provide  benefits  for  future 
income  loss  to  all  wage  earners.   In  claims  Involving  totally 
disabled  dependent  children  with  no  wage  income  of  their  own, 
the  wage  loss  payments  would  be  deferred  until  the  age  when  the 
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child  could  be  presumed  to  have  entered  the  working  force  (if 
the  child  remained  alive  and  were  still  totally  disabled  at  that 
time) . 

For  this  cost  valuation,  it  is  estimated  conservatively 
that  the  number  of  totally  disabled  children  would  be  equal  to 
approximately  80  percent  of  the  number  of  permanent  total  cases 
among  wage  earners  (i.e. ,  .80  x  2.5  cases  =  2  cases).   It  is 
observed,  however,  that  the  number  of  non-wage  earning  totally 
disabled  dependent  children  would  probably  fall  below  80  percent 
of  the  number  of  totally  disabled  wage  earners.   (See  A.M. I. A. 
REPORT,  p.  24,  for  automobile  accident  distributions  of  deaths 
generally  and  of  wage  earner  deaths,  both  distributions  by  age 
at  time  of  death.   On  the  assumption  that  the  distribution  by 
age  of  permanently  disabled  automobile  accident  victims  would 
closely  resemble  that  for  deaths,  one  would  expect  the  number 
of  total  disabilities  among  children  to  be  no  more  than  60  to  70 
percent  of  the  number  among  the  working  population. ) 

The  average  value  of  each  case  is  computed  from  the 
present  value  at  the  time  of  first  payment -assumed  to  be  age  18  - 
of  an  annuity  payable  continuously  thereafter.   The  present  value 
used  Is  8.59-   (See  P.  BAYO,  TERMINATION  EXPERIENCE,  Tables  11 
and  12,  pp.  23,  25,  cited  in  section  I.C.  -  Item  7  above,  for 
the  present  value  of  an  annuity  at  age  I8,  at  5  percent  interest. 
The  8.59  value  is  derived  by  extrapolation  from  the  average  of 
the  two  tables  cited,  since  one  is  for  men  and  one  for  women. 
Although  the  Social  Security  tables  do  not  go  beyond  age  65,  the 
inclusion  of  benefit  payments  beyond  age  65  adds  a  relatively 
insignificant  amount  to  the  total  cost.) 
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Either  the  Legislature  or  Insurance  Department  regulation 
or  the  policy  fonns  of  Insurance  companies  could  be  expected  to 
determine  the  precise  level  of  an  annuity  benefit  to  disabled 
children.   It  Is  assumed  here  that  one  reasonable  possibility 
for  children  who  had  never  entered  the  work  force  would  be 
the  maximum  benefit  provided  to  totally  disabled  workers  under 
the  workmen's  compensation  law.  This  value  has  been  Judged 
by  the  Legislature  to  be  adequate  compensation  for  those 
who  are  already  In  the  labor  force  and  have  been  Injured  at  their 
Jobs.  The  New  York  workmen's  compensation  maximum  disability 
benefit  at  the  time  of  the  survey  was  $60  a  week,  or  $3,120  a 
year. 

The  product  of  8.59  and  $3,120  Is  $26,800,  which  Is 
Increased  to  $31,250  to  provide  for  a  safety  margin  and  for 
those  special  cases  In  which  future  potential  Income  loss  would 
be  demonstrably  In  excess  of  $3,120,   No  reduction  Is  made  In 
this  average  value  of  $31,250  even  though  In  most  cases  payment 
would  be  deferred  until  age  I8.   The  combined  effects  of  Interest, 
rehabilitation  and  mortality  would  be  expected  to  reduce  the 
estimated  $31,250  value  at  age  18  to  some  discounted  value  at 
the  onset  of  disability: 

a)   Interest.   One  would  normally  discount  the  $31,250 
value  back  to  the  onset  of  disability.  The  assumed  interest 
rate  of  5  percent,  however,  would  be  largely  overcome  by  the 
gradual  Increase  In  workmen's  compensation  maximum  benefit, 
since  presumably  the  disabled  child  would  be  paid  the  maximum 
workmen's  compensation  benefit  prevailing  at  the  time  the  child 
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reached  age  18  and  not  the  benefit  In  effect  at  the  time  of 
the  accident.  Workmen's  compensation  permanent  total  maximum 
weekly  benefit  payments  Increased  from  $28  In  19^45  to  $60  In 
1967,  or  at  an  annual  compounded  rate  of  Increase  of  about  3  1/2 
percent.  The  net  effect  of  the  Interest  offset  would  thus  be 
reduced  from  5  percent  to  1  1/2  percent. 

b)  Rehabilitation.  No  reduction  has  been  made  for  the 
effect  of  Immediate  and  comprehensive  rehabilitative  programs 
(see  also  section  I.C.  -  Item  7  above)  which  could  be  especially 
valuable  in  the  treatment  of  young  children.  Rehabilitative 
procedures  and  special  training  programs  from  the  onset  of 
disability  to  age  I8  could  be  expected  to  assist  and  encourage 
many  otherwise  disabled  children  to  enter  the  work  force. 

c)  Mortality.   Despite  the  fact  that  mortality  rates 
for  totally  disabled  lives  are  in  excess  of  mortality  rates  for 
the  general  population,  no  reduction  has  been  made  for  even  the 
Incidence  of  normal  child  mortality  from  the  date  of  accident 
to  attainment  of  age  I8. 

No  credit  for  any  of  these  three  possible  adjustments 
was  taken  in  this  cost  evaluation. 

The  total  estimated  cost  of  providing  deferred  benefits 
for  disabled  children,  i.e. ,  the  product  of  the  number  of  claims 
(2.0)  and  the  average  cost  per  claim  ($31,250),  is  thus  $62,500, 
or  3.9  percent  of  current  bodily  injury  liability  loss  costs. 
(See  EXHIBIT  NY-1,  line  (8)  above). 
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9.  Total  Economic  Loss 

Total  economic  loss  under  the  proposal  (see  EXHIBIT 
NY-1,  line  (9)  above)  is  estimated  as  the  sum  of  the  component 
elements  of  loss  cost  under  the  proposed  compensation  system, 
viz.,  medical  expense.  Income  loss,  other  expense,  additional 
cost  of  long-term  cases,  and  the  deferred  benefit  to  disabled 
children.   It  is  thus  equal  to  (see  EXHIBIT  NY-l) : 

Lines  (4)  +  (5)  +  (6)  +  (7)  +  (8)  =  $1,222,184, 
or  77.2  percent  of  the  bodily  Injury  loss  costs  of  the  present 
liability  system. 

10.  Offset  for  Medical  Collateral  Sources 

The  proposed  system  will  provide  full  medical  benefits 
to  the  extent  that  such  benefits  are  not  reimbursable  from  other 
medical  coverages.   Such  other  medical  coverages  would  Include 
individual  hospital  and   medical  Insurance,  group  hospital  and 
medical  Insurance,  workmen's  compensation  and  medicare.  Benefits 
obtained  through  welfare  programs  would  not  be  Included. 

The  New  York  portion  of  the  national  survey  makes 
available  Information  about  group  hospital  and  medical  Insurance, 
workmen's  compensation,  and  medicare.   From  NY  TABLE  B-1  (see 
APPENDIX  to  this  Supplement)  the  total  number  of  persons  who 
recover  from  each  collateral  source  Is  determined  by  using  the 
following  formula: 


Number  who  =  V^rTotal  Number  with  x  Known  +  Unknown 

Recover     /  .[_  Medical  Loss       Known  +  Unknown  +  Not  Ava 


ilablej 


1 
where  1  =  Size  of  Medical  Expense  Interval  (excluding  O) 
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The  total  dollar  recovery  from  each  collateral  source 
Is  calculated  using  the  following  formula: 


Dollars  = 
Recovered 


L 


Total  Number  with  x  Known  +  Unknown      x   Average 
Medical  Loss      Known  +  Unknown  +       Amount 

Not  Available  Recovered 


1 

where  i  =  Size  of  Medical  Expense  Interval  (excluding  O) . 
(See  also  A. I. A.  REPORT,  COST  STUDY,  Exhibit  V,  Sheet  2,  Notes 
(a)  and  (b).   Amounts  are  adjusted  to  fit  in  the  size  of  Medical 
Expense  range  according  to  the  rule  that  no  one  should  recover 
more  than  his  Medical  Expense.)  This  latter  formula  is  con- 
servative in  that  it  adds  no  amount  for  collateral  source 
recoveries  of  Unknown  value,  where  there  is  no  Known  recovery 
in  the  same  Size  of  Medical  Expense  Interval  from  which  an 
average  value  could  be  taken. 

The  computed  collateral  source  recoveries  are  summarized 
in  EXHIBIT  NY-S  below. 

Unfortunately,  the  design  of  the  national  survey  mingles 
individual  hospital  and  medical  insurance  recoveries  with 
recoveries  from  automobile  medical  payments  insurance  coverage. 
Since  the  latter  would  not  be  a  source  of  recovery  under  the 
proposed  system  it  is  not  possible  to  determine  (from  either  the 
national  survey  or  the  Nev  York  data)  what  individual  hospital 
and  medical  insurance  recoveries  would  be.   Individual  hospital 
and  medical  policies  v;ould  nevertheless  be  a  significant 
collateral  source  of  recovery  under  the  proposal,  and  an  estimate 
of  this  value  is  made  from  other  sources. 

Health  insurance  benefit  payments  under  individual 
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EXHIBIT  NY-3 


AUTOMOBILE  CLAIM  SURVEY  -  NEW  YORK 
COLLATERAL   SOURCE   RECOVERIES   FOR   I-EDICaL   EXPENSES 
BY  NUMBER  OF  PERSONS  RECOVERING 
AND  AMOUNT   OF  RECOVERY 


_>IujTibPr  o_f_Pe rsqns       Amount   of  Recovery 

Number        %  gf  ^OXSl        Amount  i  of   Total 

Total  I-Iedical  Expenses       1,758  100.0^       $1+62,351+  100.0^ 


Collateral   Source   Recoveries 

GrouD  Hospital  &.  Medical 

Insurance  1+I8  23.8^       51101,397  21. 9;? 

i«forkmen's  Compensation  69  3.9  2i+,i+79  5.3 

Medicare  50  2.8  16,579  3.6 
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policies  in  the  United  States  amount  to  approximately  26  percent 
of  benefit  payments  under  group  health  insurance  policies. 
(See  HEALTH  INSURANCE  INSTITUTE,  I968  SOURCE  BOOK  OF  HEALTH 
INSURANCE  DATA,  p.  36.)   Applying  this  percentage  to  the  21.9 
percent  of  medical  expense  recoveries  from  group  hospital  and 
medical  Insurance  (EXHIBIT  NY-3)  would  produce  an  estimate  of 
5.7  percent  for  recoveries  through  individual  hospital  and 
medical  insurance  programs.   It  is  believed,  nevertheless,  that 
collateral  source  recoveries  from  individual  hospital  and  medical 
policies  would  be  expected  to  provide  reimbursement  for  only 
about  U.5  percent  of  all  automobile  medical  expenses.   All 
medical  collateral  sources  would  thus  pay  for  an  estimated  35-3 
percent  of  Incurred  medical  costs  (21.9^  +  5-3/6  +  3-6%  from 
EXHIBIT  NY-3,  added  to  U.5  percent  for  individual  hospital  amd 
medical  recoveries). 

This  value  is  slightly  higher  than  the  national  survey's 
31.5  percent  estimate  of  collateral  source  recoveries  for  medical 
expense.   Aside  from  relatively  slight  variations  due  to  the 
composition  of  the  samples,  the  primary  difference  in  the  two 
results  is  the  exclusion  from  the  national  survey  of  an  amount 
for  recoveries  under  individual  hospital  and  medical  insurance 
policies. 

The  35.3  percent  estimate  of  collateral  source  recoveries 
for  New  York  appears  lov;,  especially  in  view  of  the  fact  that 
more  than  90  percent  of  New  Yorkers  have  some  form  of  health 
insurance  coverage.   (See  NEW  YORK  REPORT  at  note  48)   It  is 
possible  that  the  national  survey  methodology  of  interviewing 
claimants  after  claim  settlement  would  lead  to  the  possible 
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exaggeration  by  the  claimant  of  his  medical  bills  and  an 
understatement  of  his  duplicate  sources  of  recovery  ,  In 
order  to  Justify  the  medical  payments  or  bodily  Injury  claim 
settlement  he  had  Just  received.   Exaggeration  of  medical  bills 
and  understatement  of  recovery  sources  v;ould  both  act  to 
exaggerate  costs  under  the  proposed  system.   To  a  somev;hat  lesser 
extent,  this  argument  would  apply  also  to  income  loss  and  Income 
loss  recoveries. 

Application  of  the  35-3  percent  to  estimated  total 
Medical  Expense  Incurred  under  the  proposed  system  ( see  EXHIBIT 
NY-1,  line  (4)  above)  produces: 

.353  X  Line  (4)  =  $210,532, 
or  an  expected  reduction  of  13-3  percent  from  current  bodily 
Injury  liability  loss  costs,  attributable  to  medical  collateral 
source  recoveries.   (See  EXHIBIT  NY-1,  line  (10)  above). 

11.   Offset  for  Income  Collateral  Sources 

The  proposed  system's  income  loss  benefits  are  payable 
net  of  the  amount  recoverable  from  other  sources.   From 
NY  TABLE  C-1  below  the  total  dollars  of  wage  loss  recovered 
from  each  collateral  source  is  calculated,  using  the  following 
formula: 


Dollars  = 
Recovered 


=z: 


1.  J 


No.  of 

Days  Lost  x  Known  +  Unknown    x  V/eekly  Average 
(  Known  +  Unknown  +     Recovered  Amount 

Not  Available 


where  i  =  Length  of  Disability  Interval 
J  =  V/eekly  Wage  Interval 

and  the  Average  Recovered  Amount  has  been  adjusted  where  necessary 

to  fit  in  the  V/eekly  Wage  Interval.   (See  also  A. I. A.  REPORT, 

COST  STUDY,  Exhibit  VI,  Sheet  2.)    in  computing  total  dollars 
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recovered,  where  the  value  of  "Known"  Is  0  but  where  there  Is  a 
positive  value  entered  for  "Unknown"  (and  thus  the  "Average 
Recovered  Amount"  would  be  entered  as  0,  which  merely  means 
that  the  average  is  not  reported),  the  "Average  Recovered 
Amount"  used  is  the  overall  average  recovery. 

The  amount  of  dollars  from  each  collateral  source  is 
then  related  to  total  wages  lost : 


Total 
Wages 
Lost" 


Zf  No.  of  Days  Lost     x  Weekly  Average 
7         ~       Amount  Lost 

1,  i 
where  i  =  Length  of  Disability  Interval 


j  =  Weekly  Wage  Interval. 

A  summary  of  the  availability  of  recovery  for  wage 
loss  by  type  of  collateral  source  is  shown  in  EXHIBIT  NY-M  below. 

It  is  of  some  interest  that  despite  the  existence  of 
the  New  York  Disability  Benefits  Law  the  aggregate  estimated 
collateral  source  recovery  of  2^.2  percent  in  New  York  is  not 
signif Icsintly  different  from  the  A.I.A.'s  national  estimate 
of  23.8  percent.  However,  New  York  injuries  account  for  some 
35  percent  of  the  national  total.  Furthermore,  similar  statutory 
disability  benefit  programs  exist  in  California  and  Rhode  Island 
(which  are  both  included  in  the  national  sample).  Thus,  the 
similarity  of  national  survey  and  New  York  results  is  not  so 
surprising  as  it  might  first  appear. 

Two  other  considerations,  however,  imply  that  the 
24.2  percent  value  may  be  an  underestimate: 

a.   Although  the  proposed  system  includes  sick  leave 
as  a  collateral  source,  the  A. I. A.  analysis  contains  no  specific 
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EXHIBIT  M-h 


COLLATERAL  SOURCE  WAGE  RECOVERY 
BY  TYPE  OF  COLLATERAL  SOURCE 


Total 


Percent  of  Wages  RRCoverad 


c«ll9i;9r9l  Source. 

N,X, 

Nalifliiai* 

statutory  Disability 

5.5.% 

5.Q.% 

Workmen's  Compensation 

3.6 

2.2 

Social   Security 

1.7 

1.0 

Individual  Disability 

1.5 

1.9 

Group   Disability 

5.8 

6.5 

Wage  Continuation 

6.1 

6.2 

Welfare 

** 

0.2 

2h.2% 


23.81 


*See  A. I. A.  COST  STUDY,  Exhibit  VI,  Sheet  1. 
**Welfare  is  not  a  primary  collateral  source  under  the 
New  York  proposal. 
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provision  for  including  this  source  as  an  offset  to  wage  loss. 
Accumulated  sick  leave  is  nevertheless  a  significant  primary 
source  of  wage  loss  recovery  for  many  employees,  and  provides 
the  major  collateral  source  for  most  government  workers,  who 
are  outside  the  scope  of  the  Disability  Benefits  Law. 

b.  Despite  the  fact  that  90  percent  of  the  population 
are  covered  for  Social  Security  benefits  in  the  event  of  continuing 
disability  after  six-months,  few  such  cases  are  reported  in  the 
sample.   It  is  possible  that  many  potential  claimants  may  not 
today  collect  such  benefits  because  they  are  unaware  of  their 
rights  under  the  federal  program.   Since  Social  Security  benefits 
would  be  a  primary  source  of  recovery  under  the  proposal, 
insurers  would  be  aware  of  their  claimants'  eligibility: 
presumably  claimants  would  be  instructed  In  filing  for  their 
benefits,  while  Insurers  would  make  the  appropriate  deduction 
from  Income  loss  payments. 

When  the  24.2  percent  is  applied  to  total  Income  loss 
under  the  proposed  system  (see  EXHIBIT  NY-1,  line  (5)  above), 
it  produces: 

.242  X  Line  (5)  =  $102,667, 
or  an  estimated  6.5  percent  of  the  present  liability  system's 
costs  as  an  offset  for  collateral  sources  of  income.   (See 
EXHIBIT  NY-1,  line  (11)  above). 

12.   Average  Income  Tax  Offset 

The  proposed  system  would  pay  for  an  accident  victim's 
wage  loss,  net  of  amounts  recoverable  from  other  sources  and 


-43- 


530 


net  of  state,  federal  and  municipal  taxes  which  would  have  been 
payable  on  the  lost  Income.   Separate  calculations  of  the  effect 
of  this  income  tax  reduction  are  made  for  short-term  disability 
cases  (those  lasting  less  than  six  months)  and  long-term  cases 
(those  lasting  six  months  or  more). 

For  cases  of  Income  loss  lasting  less  than  six  months, 
the  short-term  wage  loss  Is  calculated  utilizing  a  New  York 
distribution  of  wages,  total  Income  and  deductions,  by  Income 
tax  bracket  and  marital  status.   (See  NEW  YORK  STATE  DEPT.  OF 
TAXATION  &  FINANCE,  ANALYSIS  OP  I967  NEW  YORK  STATE  PERSONAL 
INCOME  TAX  RETURNS . ) 

Taxable  wages  for  each  gross  Income  bracket  are 
derived  by  reducing  Income  from  wages  by  the  percentage  of 
deductions  to  total  Income  for  each  Income-size  bracket.   An 
average  annual  taxable  wage  Is  calculated  for  each  gross  Income- 
size  bracket,  separately  for  single  taxpayers  and  for  all  others. 
Each  average  annual  taxable  wage  Is  then  reduced  10  percent  to 
reflect  wage  loss  arising  from  the  average  short-term  duration 
of  disability.   (NY  TABLE  C-1  -  see  APPENDIX  to  this  Supplement  - 
Indicates  that  disabilities  lasting  less  than  six  months  have 
an  average  duration  of  approximately  20  days.)  The  state  and 
federal  Income  tax  rates  applicable  to  each  of  the  reductions 
In  average  annual  taxable  wage  are  applied  In  recognition  of  the 
fact  that  the  first  dollars  of  wage  loss  come  off  the  top,  or 
highest  taxed,  of  the  victim's  annual  earnings.   For  the  all 
other  category,  the  federal  rates  applicable  to  married  Joint 
returns  (the  lowest  rate)  are  used.   When  weighted  by  total 
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wages  In  each  bracket,  the  aggregate  tax  offset  factor  Is  computed 
as  26.0  percent.   (The  inclusion  of  New  York  City  Income  taxes 
would  increase  this  value  further.)   As  a  safety  margin  and 
because  of  the  practical  limitations  imposed  on  any  general  system 
of  classification  by  tax  bracket,  21  percent  is  used  as  an 
estimate  of  the  tax  offset  in  short-term  cases. 

For  disabilities  lasting  at  least  six  months,  the 
average  annual  effective  income  tax  rate  is  used  in  computing 
the  Income  tax  offset.   A  summary  of  personal  income  taxes 
from  1967  tax  returns  of  New  Yoric  State  residents  (including 
nontaxable  returns)  is  shown  below: 

Total  income  reported  $53,292,000,000 

New  York  State  income  tax  paid        $  1,539,000,000 
Income  tax  as  percent  of  total  income        3-9'f> 
(Source:   NEW  YORK  STATE  DEPT.  OP  TAXATION  &  FINANCE,  NEW  YORK 
PERSONAL  INCOME  WD  TAX  LIABILITY  FOR  INCOME  YEAR  I967,  BY  COUNTY 
OF  RESIDENCE,  October  11,  I968) 

A  similar  summary  of  federal  personal  income  taxes 
from  New  York  returns  shows: 

Total  Income  reported  $56,217,000,000 

Federal  Income  tax  paid  $  7,798,000,000 

Income  tax  as  percent  of  total  income       13-9^ 
(Source:   UNITED  STATES  DEPT.  OF  TREASURY,  INTERNAL  REVENUE 
SERVICE,  STATISTICS  OP  INCOME  FOR  PERSONAL  INCOME  TAX  RETURNS 
FOR  TAXABLE  YEAR  1967,  July  1969-   Returns  include  military 
with  New  York  APO,  Puerto  Rico,  Virgin  Islands  and  Panama  Canal  Zone.) 
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Combined  state  and  federal  Income  taxes  for  Nev  York 
residents  are  approximately  16.8  percent  of  Income.   (Inclusion 
of  New  York  City  Income  taxes  would  Increase  this  value  further. ) 
Nevertheless,  not  all  of  this  personal  Income  Is  attributable 
to  wages;  additionally,  the  state  and  federal  tax  data  are  not 
strictly  commensurate.   The  effect  of  Income  taxes  on  net  long-term 
Income  loss  Is  thus  estimated  at  only  12  percent. 

The  combination  of  21  percent  for  short-term  cases  and 
12  percent  for  long-term  cases  on  a  two-to-one  weighting  yields 
a  final  average  18  percent  factor  as  the  estimated  Income  tax 
offset  to  be  applied  to  net  Income  loss.   (NY  TABLE  C-1  -  see 
APPENDIX  to  this  Supplement  -  Indicates  that  approximately  one-third 
of  the  total  days  of  disability  are  attributable  to  cases  lasting 
at  least  six  months.) 

Application  of  18  percent  to  income  loss  net  of 
recoveries  from  collateral  sources  (see  EXHIBIT  NY-1  above) 
produces : 

.18  X  (Line  (5)  -  Line  (11))  =  $57, 88a, 
or  3.7  percent  of  the  present  liability  system's  loss  costs.   (See 
EXHIBIT  NY-1,  line  (12)  above.) 

13.  No  Out-of-state  No-Pault  Benefits 

The  summary  of  economic  loss  costs  of  the  proposed 
system  (see  EXHIBIT  NY-1,  line  (9)  above)  includes  expected  claims 
of  New  York  residents,  regardless  of  where  their  accidents  occur. 
However,  the  proposed  system  does  not  contemplate  affording  first - 
party  benefits  beyond  the  borders  of  this  State. 
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Prom  EXHIBIT  NY-2,  line  (l),  columns  (13)  and  (lU), 
103  injuries  out  of  the  total  of  2,037  adjusted  (for  possible 
additional  single-car  injuries)  New  York  no-fault  injuries  involve 
drivers  or  passengers  in  an  out-of-state  accident,  for  a  total 
of  5,1  percent.   (The  comparable  value  from  the  national  survey 
is  5.5  percent.   See  A. I. A.  REPORT,  COST  STUDY,  Exhibit  IV, 
Sheet  1.)  Applying  this  percentage  to  net  economic  loss 
(EXHIBIT  NY-1  above)  produces: 

.051  X  (Lines  (9) -(10) -(11) -(12) )  =  $43,4o6, 
or  an  estimated  reduction  of  2.7  percent  from  current  fault 
insurance  system  loss  costs.   (See  EXHIBIT  NY-1,  line  (13)  above.) 

IH.      Liability  of  Commercial  Vehicles 

Under  the  proposed  system,  the  strict  liability  of  the 
commercial  vehicle  owner  to  persons  injured  In  an  accident  with 
that  vehicle  would  transfer  the  resulting  loss  costs  from  the 
private  passenger  automobile  to  the  commercial  vehicle. 

The  consequent  reduction  in  private  passenger  loss 
costs  is  estimated  from  an  analysis  of  injuries  involving 
commercial  vehicles,  as  tabulated  from  the  national  survey  in 
A. I. A.  REPORT,  Appendix  to  Cost  Study,  Table  E-1.   (Comparable 
data  for  New  York  alone  are  not  available.)   The  number  of 
injuries  in  Vehicle  1  (the  insured  vehicle,  from  column  C*)), 
where  a  commercial  vehicle  is  involved, are  added  to  the  number  of 
similar  pedestrian  injuries  (from  column  (7)).  The  total  is 
related  to  the  sum  of  all  Injuries  in  Vehicle  1  plus  all  pedestrian 
injuries,  to  produce  an  estimate  of  7.0  percent  of  all  private 
passenger  injuries  which  are  compensated  by  the  commercial 
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vehicle's  Insurance  policy.  This  value  Is  then  adjusted  for  the 
possible  understatement  of  Injuries  in  single-car  accidents, 
where  no  commercial  vehicle  Is  Involved  (see  section  I. A.  above), 
which  produces  an  estimate  of  6.5  percent  as  the  probable 
reduction  In  net  economic  loss  due  to  the  strict  liability  of 
commercial  vehicles. 

The  6.5  percent  Is  applied  directly  to  net  economic 
loss  (see  EXHIBIT  NY-1  above): 

.065  X  (Lines  (9) -(10) -(11) -(12) -(13) )  =  $52,U90, 
or  3.3  percent  of  the  loss  costs  of  the  present  liability  system. 
(See  EXHIBIT  NY-1,  line  (14)  above.)   This  result  Is  not 
Increased  despite  the  generally  greater  severity  of  Injury  to  the 
occupants  of  a  private  passenger  car  when  It  collides  with  a 
truck  than  when  It  collides  with  another  passenger  car. 

15.   Out-of-state  Liability  to  $10,000/$20,000 

A  New  York  resident  who  drives  In  another  state  will 
under  the  proposed  system  remain  subject  to  that  state's  laws. 

Prom  EXHIBIT  NY-2,  line  (23),  columns  (12) and  (1?) 
above,  it  is  seen  that  of  the  total  of  l,i»38  bodily  Injury 
liability  claims,  92  arose  from  out-of-state  accidents. 
Assuming  these  accidents  would  be  settled  at  $1,082,  the  average 
amount  of  other  bodily  Injury  claims  Included  in  the  survey  (see 
EXHIBIT  NY-1,  line  (l)  above),  the  total  cost  of  this  residual 
out-of-state  liability  would  be  estimated  as: 

92  X  $1,082  =  $99,5/44, 
or  6.3  percent  of  present  liability  loss  costs.    (See  EXHIBIT 
NY-1,  line  (15)  above.) 
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16,   Death  Cases  Liability  to  $10,000/$20,000 

The  proposed  system  provides,  for  constitutional 
reasons,  that  death  cases  will  continue  to  be  compensated  through 
the  tort  liability  system. 

An  estimated  21  New  York  death  cases  would  result  in 
some  bodily  Injury  payment  under  the  proposed  system.   (See 
NY  TABLE  F-2  -  APPENDIX  to  this  Supplement.)   The  national 
survey,  by  comparison,  estimates  that  0.9  percent  of  personal 
injuries  result  in  death  (se£  A.I.A.  REPORT,  COST  STUDY,  p.  l6). 
When  related  to  the  estimated  2,037  New  York  claims  under  the 
proposed  system  this  percentage  would  produce  a  New  York  estimate 
of  18  death  claims. 

In  estimating  the  average  bodily  injury  liability 
cost  of  each  death  claim  under  the  proposal,  no  reduction  is 
made  even  though: 

a)  All  medical  expense,  Income  loss,  and  other  expenses 
prior  to  death  are  already  included  in  the  total  cost  (see 
EXHIBIT  NY-1,  line  (9))  of  the  proposed  system  at  an  average 
value  in  excess  of  $2,000  per  case.   (See  NY  TABLE  P-2  -  APPENDIX 
to  this  Supplement.)  Presumably,  many  present  tort  recoveries 
resulting  from  death  actions  include  some  amount  for  medical, 
income  and  other  economic  losses  prior  to  death,  especially  since 
such  amounts  are  generally  easy  to  detennlne  and  agreement  on 
them  can  often  be  reached  during  the  bargaining  process  effecting 
a  claim  settlement.   As  a  result,  tort  recoveries  in  death 
actions  under  the  proposed  system  might  be  significantly  lov/er 
than   they  are  under  the  present  system. 
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b)  Payments  for  non-economic  loss  prior  to  death 
(e.R. ,  "pain  and  suffering")  would  be  eliminated  under  the 
proposed  system  and  would  no  longer  be  expected  to  be  an 
element  of  recovery  In  the  total  settlement  In  death  cases. 

c)  There  would  be  some  reduction  for  those  death 
claims  In  the  survey  which  may  arise  from  out-of-state  accidents 
and  thus  whose  costs  would  be  counted  twice:  once  In  costing 
residual  tort  liability  for  out-of-state  driving  and  a  second 
time  In  costing  residual  liability  for  death  cases. 

Despite  the  foregoing  considerations,  the  full  present 
cost  of  death  cases  under  the  fault  Insurance  system  (up  to 
limits  of  $10,000/$20,000)  Is  Included  In  the  costing  of  death 
cases  under  the  proposed  system,  and  Is  adjusted  upwards  by 
12  1/2  percent  (on  a  Judgment  basis  and  as  an  additional 
conservative  element)  to  account  for  the  possible  effect  which 
a  mixed  system  (no-fault  payments  for  personal  Injury  economic 
losses  prior  to  death;  tort  recoveries  for  losses  after  death) 
might  have  on  the  claims  settlement  process  in  death  cases. 

Prom  NY  TABLE  F-2  (see  APPENDIX  to  this  Supplement), 
the  cost  of  death  cases  (up  to  limits  of  $10,000/$20,000)  is 
thus  estimated,  as  follows: 

1.125  X  ($184,867  -  $62,500)  =  $137,663, 
resulting  In  an  average  value  of  $6,555  per  claim.  The  cost 
of  residual  liability  for  death  claims  is  estimated  at  8.7  percent 
of  total  loss  costs  under  the  fault  insurance  system.   (See 
EXHIBIT  NY-1,  line  (l6),  above.) 
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17.   Total  Loss  Costs  Under  Proposed  System 

The  total  estimated  loss  costs  under  the  proposed 
system  Is  the  sum  of  economic  loss  reduced  by  the  various 
offsets  for  medical  and  Income  collateral  sources,  Income  taxes, 
no  out-of-state  no-fault  benefits,  and  the  effect  of  strict 
liability  of  commercial  vehicles,  and  then,  increased  by  the 
cost  of  residual  liability  in  out-of-state  and  death  cases. 
The  total  of  all  loss  elements  under  the  proposed  system  is 
estimated  as  62,7  percent  of  the  current  loss  costs  under  the 
fault  insurance  system.   (See  EXHIBIT  NY- 1,  line  (17),  above.) 
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II.  E2 

Because  of  the  substantial  reduction  In  the 
controversion  and  litigation  of  claims.  It  Is  expected  that 
loss  adjustment  expenses  for  the  vast  majority  of  claims 
handled  on  a  no-fault  basis  under  the  proposed  program  would 
be  significantly  lowered.   It  is  believed  that  such  loss 
adjustment  expense  costs  would  be  approximately  equal  to 
5  percent  of  pure  loss  costs,  which  Is  roughly  the  relative 
loss  expense  cost  level  for  individual  accident  and  health 
policies  written  by  private  Insurance  carriers.  (See  also 
A. I. A.  REPORT,  COST  STUDY,  Exhibit  I,  Sheet  3.)   The  5  percent 
loss  adjustment  expense  value  is  applied  against  total  economic 
loss  under  the  proposal  (not  reduced  by  collateral  source  offsets, 
etc)  . 

Loss  adjustment  expense  costs  for  residual  liability 
coverages  -  for  out-of-state  and  death  cases  -  would  be  expected 
to  remain  unchanged  at  the  19  percent  ratio  to  pure  loss  costs 
which  exists  today  under  the  fault  Insurance  system. 

Since  total  economic  loss  under  the  proposed  system 
Is  estimated  at  77.2  percent  of  loss  costs  under  the  present 
system  (see  EXHIBIT  NY-1,  line  (9)  above)  and  residual  liabilities 
are  estimated  at  15.0  percent  of  loss  costs  under  the  present 
system  (s££  EXHIBIT  NY-1,  line  (15)  plus  line  (16)  above), 
loss  adjustment  expense  costs  under  the  proposal  are  estimated 
at: 
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(.05  X  .772)  +  (.19  X  .15)  =  6.7^ 
of  loss  costs  under  the  present  systeTi,  or 
.067  f  .627  =  10.7^ 

of  loss  costs  under  the  proposed  system  (where  .627  represents 
total  loss  costs  under  the  proposed  syste-n,  expressed  as  a 
ratio  of  the  present  system's  loss  costs  -  from  EXHIBIT  MY-1, 
line  (17)  above). 

No  projection  has  been  .iiade  of  any  relative  savinrs 
resulting  from  economies  In  Insurance  companies'  other  operating; 
expenses,  such  as  the  costs  of  general  administration  and 
production.   It  is  probable,  however,  that  most  insurers  v/ould 
actively  pursue  new  methods  to  reduce  at  least  some  of  their 
transaction  costs,  especially  in  light  of  their  reduced  premium 
volume.   Anticipated  Insurer  transaction  costs  have  not  been 
reduced  to  recognize  the  possible  effect  of  group  selling 
on  overhead  expenses  or  the  potential  for  packaging  through 
the  integration  of  first-party  automobile  Insurance  with  other 
insurance  coverages. 

It  is  assumed,  therefore,  that  transaction  costs 
(except  for  loss  adjustment  expenses)  would  under  the  proposed 
system  bear  the  same  relationship  to  losses  as  these  costs  now 
do  under  the  present  system.  Relative  private  passenger 
personal  injury  premium  costs  may  then  be  expressed  as  a  ratio 
of  lops  and  loss  adjustment  expense  costs: 
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Ratio  of  Proposed  to   =  Loss  +  Loss  Ad.lusfnent  (Proposed  Svste.Ti^ 
Present  Syste.-n  Premiums  Loss  >-  Loss  Adjustment  (Present  System) 

.627   4-   .067 

1.000  -^  .190 

.5B3 

(This  discussion  is  summarized  in  EXHIBIT  NY-5  below,  and  in 
the  NEW  YORK  REPORT,  Appendix  B,  Tahle  II,  p.  1^5.) 

III.  Premium  Comparison  of  Personal  In.lurv  -  Statutory  Coverares 

Average  New  York  Insurance  Rating  Board  annual  private 
passenger  premium  rates  (effective  December  I5,  I969)  are  $37.50 
for  minimum  statutory  limits  of  $10,000/$20,000  bodily  injury 
liability  Insurance  plus  $3.00  for  statutory  uninsured  motorist 
coverage,  for  a  total  of  $90.50.   Estimated  premiums  under  the 
proposed  system  for  statutory  coverages  (full  personal  injury 
benefits  plus  residual  liability  to  $10,000/$20,000  for  out-of- 
state  and  death  cases)  would  be  .583  of  that  amount,  or  $52. 7C. 
Estinated  premium  savings  for  statutory  personal  injury  coverages 
are  42  percent. 

IV.  Premium  Comparison  of  Personal  Injurv  -  Statutory  Plus 
Optional  Coverapies 

A  policyholder  who  purchases  a  typical  package  of 

personal  Injury  coverages  would  today  carry  (in  addition  to  the 

statutory  coverages  described  above)  $1,000  medical  payments  pi.us 

bodily  injury  liability  Increased  limits  to  $25,000/$50,000. 

Average  New  York  annual  medical  payments  premiums  are  $13.00, 

vjhile  the  Increased  limits  portion  of  the  bodily  Injury  liability 

premium  is  I6  percent  more  than  the  basic  limits  coverage  ($10,000/ 

$20,000)  already  Included  in  the  premium  for  statutory  coverage. 
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EXHIBIT  NY- 5 


ESTIMATED  PERSONAL  INJURY  LOSS  AND 

EXPENSE  COSTS  UNDER  PROPOSED  SYSTEM 

AS  A  PERCENT  OP  CURRENT  BODILY 

INJURY  LIABILITY  INSURANCE  COSTS 


1.  Present  System  Pure  Losses  100.0^ 

2.  Loss  Adjustment  +19-0 

3.  Total  Losses  and  Loss  Adjustment  119.0^ 

4.  Proposed  System  Pure  Losses  62.7^ 

5.  Loss  Adjustment  ((line  ^)   X  10.75^)  +6.7 

6.  Total  Losses  and  Loss  Adjustment  69.^^ 


Assuming  Equal  Overhead  and  Administration 
Expenses  for  the  Two  Systems: 

7.  Ratio  Proposed  to  Present  System 

((line  6)  ♦  (line  3))  .583 

8.  Premium  Savings  (1.000  -  (line  7),  rounded,  as  %)  ^2% 
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Total  annual  premlunfi  costs  for  such  a  policyholder  under  the  present 
system  are  thus: 

$37.50  +  $3.00  +  $13.00  +  ($87.50  X  .16)  =  $117.50 
Under  the  proposed  systeni,  a  comparable  compulsory 
plus  optional  package  would  Include  full  personal  injury  benefits 
plus  $1,000  medical  payments  for  out-of-state  cases  plus  residual 
liability  increased  limits  to  $25,000/$50,000  for  out-of-state 
and  death  cases.  Since  out-of-state  cases  account  for  some  6.3 
percent  of  present  system  costs  and  since  death  cases  account  for 
8.7  percent  of  present  system  costs  (see  EXHIBIT  KT-1,  Lines  (15) 
and  (16)  above),  it  is  anticipated  that  out-of-state  medical 
payments  coverage  would  equal  6.3  percent  of  its  present  total 
cost,  while  $25,000/$50,000  increased  limits  coverage  for  death 
and  residual  liability  would  be  6.3  percent  plus  3.7  percent, 
or  15  percent  of  such  increased  limits  costs  today.   Statutory 
plus  optional  coverages  under  the  proposal  are  estimated  at: 

($90.50  X  .533)  +  ($13.00  X  .063)  +  ($37.50  X  .16  X  .15)  =  $55.63 

Anticipated  premium  savings  under  the  proposal  are: 

^117. SO  -  ^^^.63   ^  53^ 
$117.50 

Note  that  no  deduction  has  been  made  in  these  calculations 
for  the  additional  anticipated  offset  due  to  the  strict  liability 
of  taxlcabs,  or  for  the  strict  liability  of  those  categories  of 
obnoxious  drivers  (e.R. .  drunks)  with  additional  cost  burdens. 


-56- 


543 


DAMAGE  TO  PROPERTY: 
COSTS  UNDER  PRESENT  AND  PROPOSED  SYSTEMS 


I .  Introduction 

The  development  of  cost  comparisons  for  damage  to 
property  under  the  present  and  proposed  systems  derives  largely 
from  the  New  York  portion  of  the  national  survey's  16,000  property 
damage  and  collision  claim  reports.   (See  A. I. A.  REPORT,  p.  13) 
The  raw  New  York  data  are  shown  In  NY  TABLES  D-1,  D-2  and  D-3 
(See  APPENDIX  to  this  Supplement)  and  are  summarized  in  EXHIBITS 
NY-6  and  NY-7  below. 

II.  Premium  Comparison  of  Property  Damage-  Statutory  Coverages 

From  the  New  York  data  summarized  on  Lines  (16)  and  (17) 
of  EXHIBIT  NY-7,  It  Is  observed  that  coverage  for  damage  to 
property  other  than  an  automobile  accounts  for  5.1  percent  of 
total  property  damage  liability  losses.   The  national  survey, 
by  comparison  , includes  6.3  percent  for  damage  to  property  other 
than  an  automobile.   (See  A. I. A.  REPORT,  COST  STUDY,  EXHIBIT  IX, 
Sheet  2.) 

An  allowance  Is  made  also  for  out-of-state  property 
damage  liability  coverage.   The  New  York  data  (See  EXHIBIT  NY-7, 
lines  (10)  and  (17))  Indicate  that  such  out-of-state  property 
damage  liability  costs  amount  to  2.3  percent  of  property  damage 
losses.   Since  this  estimate  does  not  Include  all  out-of-state 
liability  claims  against  New  York  policyholders,  the  national 
survey's  proportion  of  6.4  percent  for  out-of-state  automobile 
plus  non-automobile  property  damage  residual  liability  Is  used, 
(See  A. I. A.  REPORT,  COST  STUDY,  EXHIBIT  IX,  Sheet  2;  see  ?lso 
A. M.J. A.  REPORT, p. 39.) 
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EXHIBIT  NY-6 

DAMAGE  TO  PROPERTY 
COMPULSORY  PLUS  OPTIONAL  LOSS  COSTS 
PRESENT  AND  PROPOSED  SYSTEMS  COMPARED 


Present  System 

A.  Collision  -  Net  $'+93,573 

1.  Gross  $5lU,909 

2.  Subrogation  21,33b 

B.  Property  Damage  Liability  168,990 

1.  Car  &  Contents  -  Under  plan  150,901 

2.  Car  &  Contents  -  Not  under  plan        8,595 

3.  Other  Property  9,^94 

C.  Collision  and  Property  Damage  Liability  6b2,5b3 


II.   Proposed  System 

A.  Present  Property  Damage  Liability  - 

Car  &  Contents  Under  Plan  (I.B.I)         150,901 

B.  Reduction  due  to  aioplication  of  average 

$68  deductible  (II. A.  x  .30)  45,270 

C.  Reduction  due  to  in-state  strict  liability 
of  commercial  vehicles 

/Jl.C.    X  .936)  -  II.B^Z  X  ,055  31,619 

D.  Total  Reductions  Under  Proposed  System 

II. B.  +  II. C.  76,889 

E.  Total  Reductions  as  Percent  of  Present 

System  Loss  Costs  (II, D.  -f  I.e.)  11.6^ 
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EXHIBIT  NY-7 

DAMAGE  TO  PROPERTY 

SUMMARY  OP  NEW  YORK  LOSSES 


Paid  to  Other 


Type  of  Claim 

Settlements 

Insurance  Companies 

No.  of 
Claims* 

Average 
Cost** 

Amount 

No.  of  Average 
Claims*  Cost**  Amount 

Policyholder  (Collision) 

1. 

2. 
3. 

One  car  -  In  state 
Multi-car  -  In  state 
Out  of  state 

307 
1,132 

46 

$389 
336 
329 

$119,^^23 

380,352 

15,134 

U. 

Total 

Car  and  Contents 
(Property  Damage) 

l.i^BS 

51  i*,  909 

Under  Plan: 

5. 
6. 

Multi-car  -  In  state  - 
contents  policyholder's 
car 

Multi-car  -  car  and  contents 
-  other 

5 
663 

80 
227 

400 
150,501 

7. 

Subtotal 

Not  Under  Plan: 

668 

150,901 

8. 
9. 

10. 

Multi-car  -  In  state 
Out  of  state  -  contents 

policyholder's  car 
Out  of  state  -  car  and 

contents  -  other 

15 

11 

303 
270 

4,5^45 
4.050 

11. 

Subtotal 

30 

8.595 

12. 

Total 

Other  Property 
(Property  Damage) 

698 

159,^*96 

13. 

14. 

15. 

One  car  -  In  state 

Multi-car  -  In  state 

Out  of  state             _ 

to 

7 

2 

203 

164 

113 

8,120 

1,148 

226 

16. 

Total 

49 

g.itgt 

17. 

Total  (Property  Damage) 

7'*7 

$168,990 

*  Policies  with  Property  Damage  and  Collision  Coverage 
*•  All  policies. 


^    $368    $19,872 
5^4  19,872 


2 
60 


392 


288 


136 


1,176 


288 


_±  _ 

4  1.464 

58  21.336 


272 


272 

321,608 
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The  national  survey  Indicates  that  liability  costs  for 
damage  to  contents  of  the  policyholder's  car  In  nultl-car,  In-state 
accidents  amounts  to  0.6  percent  of  total  property  damage  losses. 
(See  A. I. A.  REPORT,  COST  STUDY,  EXHIBIT  IX,  Sheet  2.)   The  cost 
of  all  contents  losses  (those  Incurred  by  both  driver  and 
passengers)  Is  estimated  as  approximately  1.5  percent  of  property 
damage  liability  losses. 

The  total  cost  of  compulsory  non-automobile  property 
damage  coverage  under  the  proposed  system  Is  thus  estimated  at 

5.1^  -^  e-.hfo  +  1.5%   =  13.0^ 
of  the  present  system's  property  damage  liability  costs.   In  this 
calculation,  it  is  assumed  that  insurance  company  overhead  costs 
would  be  approximately  equal  under  the  two  systems.  No  deductions 
have  been  made  for: 

1)  the  additional  anticipated  offset  attributable  to  the  strict 
liability  of  commercial  vehicles  and  taxlcabs  and  to 

those  categories  of  obnoxious  drivers  f e.g. .  drunks)  with 
additional  cost  burdens,  or 

2)  the  potential  additional  cost  savings  arising  from  the 
availability  of  other  Insurances  which  cover  damage  to 
non-automobile  property. 

III.   Premium  Comparison  of  Property  Damage- 
Statutory  Plus  Optional  Coverages 

Comparison  of  property  damage  costs  under  the  present 

system  and  under  the  proposal  with  respect  to  compulsory  plus 

optional  coverages  is  made  by  examining  losses  In  New  York  under 

present  collision  (net  of  subrogation)  and  property  damage  policies. 

(See  EXHIBIT  NY-6  above). 
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Savings  in  loss  costs  under  the  proposal  would  arise 
froii  two  sources:   1)  the  application  of  the  average  deductible 
under  collision  policies  to  the  present  system's  automobile 
property  damage  liability  losses,  and  2)  the  strict  liability 
of  commercial  vehicles  for  damage  to  property. 

Many  of  today's  property  damage  liability  losses  would, 
under  the  proposed  system,  be  redistributed  as  collision  losses, 
and  would  thus  be  subject  to  the  applicable  deductible  of  the 
policyholder.   As  NY  TABLE  D-S  Indicates  (Sss.   APPENDIX  to  this 
Supplement),  the  average  deductible  on  collision  policies  is 
$68.  Examination  of  property  damage  losses,  by  size  of  claim, 
indicates  that  a  $50  deductible  would  eliminate  2B  percent  of  all 
property  damage  losses,  a  $100  deductible  would  eliminate  47  percent 
of  such  losses  and  a  $250  deductible  would  eliminate  75  percent. 
By  interpolation,  a  $63  deductible  can  be  expected  to  eliminate 
about  35  percent  of  property  damage  losses.  Conservatively, 
however,  30  percent  is  selected  as  the  reduction  anticipated  from 
application  of  the  average  $63  deductible. 

The  reduction  in  property  damage  costs  arising  from  the 
strict  liability  of  commercial  vehicles  Involved  In  collisions 
with  private  passenger  cars  Is  estimated  from  the  national  survey. 
(See  A. I. A.  REPORT,  COST  STUDY,  Appendix,  Table  E-1  (colu-nn  3)  • 
Separate  New  York  data  for  commercial  vehicle  accidents  Is  not  avail- 
able.)  For  property  damage,  the  effect  of  this  commercial  reduction 
is  computed  as  6.0  percent.  This  value  is  then  adjusted  for  the 
possible  underreporting  of  single-car  accidents  in  the  sample 
(See  discussion  above  In  Personal  Injury,  section  I. A.)  to  obtain 
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an  estimate  of  5-5  percent  for  the  reduction  In  cost  attributable 
to  the  strict  liability  of  com-nerclal  vehicles.   In  the  Interest 
of  conservatism,  this  result  Is  not  Increased  despite  the  renerally 
greater  severity  of  damage  to  a  private  passenger  car  when  it 
collides  with  a  truck  than  when  It  collides  with  another  private 
passenger  car. 

The  5.5  percent  value  Is  applied  to  total  collision  and 
property  damage  losses,  after  subtracting  6.4  percent  of  these 
losses  which  are  attributable  to  out-of-state  claims  (since  the 
strict  liability  of  commercial  vehicles  would  apply  only  within 
New  York)  and  the  amount  already  credited  to  the  application  of 
the  $68  average  collision  deductible.   The  total  estimated 
reduction  from  the  present  system's  loss  costs  for  damage  to 
property  is  11.6  percent.  (The  calculations  are  shown  in 
EXHIBIT  NY- 6  above) . 

For  convenience  of  calculation,  this  11.6  percent 
estimated  loss  saving  on  all  damage  to  property  is  distributed 
against  both  property  damage  and  collision  coverages. 

The  present  countrywide  premium  breakdown  of  property 
damage  liability  and  collision  coverages,  for  analytic  purposes, 
may  be  summarized  as  follows: 


(1)   Pure  Loss 


{?.)      Loss  Adjustment 
,16  for  P.D. 
,13  for  Collision 


(i)x.: 
(i)x.; 


f.p. 

Collision 

.565 

.544 

.090 

.071 

.655 

.615 

.^^5 

.^S-, 

(3)  Sub-Tot-il 

(4)  Other  Expenses 

(5)  Total  1.000        1.000 
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Under  the  proposed  system.  It  Is  anticipated  that  loss  adjust^ient 
expenses  villi  -nest  closely  approximate  loss  adjustment  expenses 
under  present  collision  policies,  except  that  the  additional 
costs  of  subrogation  will  be  eliminated.  Nevertheless,  as  a 
conservative  measure  in  computing  the  expense  costs  under  the 
proposed  system,  the  .13  factor  for  current  collision  loss 
adjustment  expenses  is  used  without  further  reduction.   (See 
A. I. A.  REPORT,  COST  STUDY,  EXHIBIT  I,  Sheet  2.)   The  national 
survey  assumes  that  loss  adjustment  expenses  ivill  be  reduced  to 
.10,  probably  because  of  the  anticipated  ease  of  handling  only 
first-party  claims  and  the  elimination  of  the  subrogation  costs  of 
a  mixed  system.   It  is  further  anticipated  that  other  expenses 
under  the  proposed  system  (general  administration,  production, 
taxes,  profit)  will  closely  approximate  the  .3^5  allowed  for 
other  expenses  under  the  present  system's  property  damage  coverage. 
(See  A. I. A.  REPORT,  COST  STUDY,  EXHIBIT  I,  Sheet  2.)   Such  overhead 
costs  will  continue  to  enter  into  the  ratemaking  process  as  a  fixed 
percentage  of  premiums.  Under  these  assumptions,  the  property  damage 
and  collision  costs  of  the  proposed  system  are  calculated  as  follows: 

P.D.  Collision 

(6)  Pure  Loss:  (l)x.3B4            .499  .^Bl 

(7)  Lose  Adjustment:  (6)x.l3        .oe^  .063 
(S)         Sub-Total             .564  .5^^ 

Relating  .564  to  .655  produces  an  estimated  property  damage 
reduction  of  13-9  percent;  relating  .544  to  the  same  .655 
produces  an  estimated  collision  saving  of  16. 9  percent. 
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These  percentages  are  then  applied  to  average  Kew  York 
(I.R.B.)  property  damage  and  collision  rates: 

($40.91  X  .361)  -  ($91.53  x  .^31)-  $111. ?S, 
which,  v;hen  related  to 

$40.91  +  $91.53  -  $13?. ^4, 
produces  an  estimated  reduction  of  16  percent.   The  value  of  $111.23 
can  also  be  expressed  as  the  sum  of  the  compulsory  non-automobile 
property  damage  and  the  nev;  form  of  collision  coverares: 

($40.91  x.l3)+  ($91.53  X  1.1576)  =  $111. ?3, 
v.'hich  is  essentially  the  form  in  v.'hich  It  is  oresentco  in  the 
NEV;  YORK  REPORT,  Appendix  3,  T^ble  I  (IV.3.),  p.  144. 

As  an  additional  conservative  measure,  no  deductions: 
have  been  made  in  these  calculations  for  the  additional  anticipated 
offset  due  to  the  strict  liability  of  taxic^ts  or-  of  those  cate^-ories 
of  obnoxious  drivers  (e.g..  drun'.-:E)  v/lth  additional  cost  bui-drns. 

i:ote  also  that  optional  automobile  f:'re,  theft  and 
comprehensive  insurance  has  not  been  considered  in  the  costln;:  of 
the  proposed  system,  because  a)  it  is  currently  a  no-fault  coverage 
which  relates  to  hazards  other  than  those  .insured  under  the  fault 
insurance  system,  and  b)  no  substantial  changes  in  e'ther  coverage 
or  cost  are  anticipated  under  the  proposal. 
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PERSONAL  INJURY  AND  DAMAGE  TO  PROPERTY  COMBINED: 
COSTS  UNDER  PRESENT  AND  PROPOSED  SYSTEMS 


I.   Premium  Comparison  of  Personal  In.lurv  and  Property 
Damage  -  Statutory  Coverages 

Present:   $90.50  +  $40.91=  $131.^1 
Proposed:   $52.76  +   $5.32  =  $53.08 

Estimated  Premium  Reduction :   3^% 


II.   Premium  Comparison  of  Personal  In.lurv  and  Property 
Damage  -  Statutory  Plus  Optional  Coverages 

Present:   $117.50  +  $132.4^1  =  $249.94 
Propose.d_:   $55.68  +  $  111.23  -  $166.96 

Estimated  Premium  Reduction:   33,°i 
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STATE  OP  NEW  YORK 
INSURANCE  DEPARTMENT 


APPENDIX  TO  THE 
ACTUARIAL  SUPPLEMENT  TO  THE 
NEW  YORK  STATE  INSURANCE  DEPARTMENT  REPORT, 
"AUTOMOBILE  INSURANCE.  .  .FOR  VIHOSE  BENEFIT?" 


AUTOMOBILE  CLAIM  SURVEY - 
NEW  YORK-COMPUTER  TABULATIONS 
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Mr.  Moss.  The  next  witness  would  be  Mr.  W.  James  Kronzer,  Jr.,  of 
Houston,  Tex. 

STATEMENT  OF  W.  JAMES  KRONZER,  JR.,  TEXAS  TRIAL  LAWYERS 

ASSOCIATION 

Mr.  Kroxzer.  Mr.  Chairman,  members  of  the  committee,  before 
starting  this  effort,  I  think  it  woukl  be  approi)riate  if  I  made  three 
statements:  The  first  is  the  appreciation  that  I  have  to  the  committee, 
and  the  Chair,  for  permitting  me  to  speak  on  such  short  notice. 

I  also  learned  from  yesterday's  hearing  that  I  had  better  be  a  little 
chary  in  discussing  the  DOT  reports  and  H.R.  7514.  I  trust  the  Chair 
and  each  member  of  the  committee  will  realize  throughout  that  I  hold 
the  committee,  the  Congress,  and  the  DOT  in  full  and  complete  re- 
spect; and  I  do  not  challenge  their  integrity,  although  it  might  appear 
I  am  "bearding  the  lion." 

Third,  it  is  difficult  for  a  lawyer,  a  courthouse  lawyer,  to  speak  from 
a  seated  position.  Some  say  this  is  a  condition  of  trial  lawyers  Ijecause 
their  brains  are  in  the  lower  portion  of  their  anatomy.  However,  I  will 
undertake  to  do  my  best  here  today. 

i  have  not  heretofore  been  able  to  furnish  the  committee  with  a 
statement  on  such  short  notice  and  I  again  apologize  for  that. 

My  appearance  here  today  is  as  a  representative  of  the  Texas  Trial 
Lawyers  Association. 

My  name,  as  the  committee  records  now  show,  is  Jim  Kronzer. 
I  practice  law  in  Houston  with  12  other  lawyers  in  our  firm.  We  are 
predominantly  on  what  is  known  as  the  plaintiff's  side  of  the  docket 
and,  I  suppose,  one  of  the  group  of  people  about  which  so  much  has 
been  said  before,  and  I  assume  will  be  said  after  I  depart. 

I  couldn't  help  but  think  yesterday  when  we  were  discussing  the 
Massachusetts  plan  that  it  seems  that  we  have  a  reversion  to  the  days 
of  John  Alden,  because,  as  I  think  perhaps  the  committee  knows,  it 
was  against  the  law  to  practice  law  in  the  Massachusetts  Bay  Colony, 
and  that  seems  about  where  we  are  headed  again. 

My  jiersonal  biography  has  been  delivered  to  Mr.  Guthrie  and  I 
won't  clo  any  further  huffing  and  puffing  with  respect  to  that. 

My  purpose  is  to  oppose  H.R.  7514  on  behalf  of  the  Texas  trial 
lawyers  and  all  similarly  drawn  proposals  for  a  nonfault  system  with 
drastically  limited  benefits,  and  to  briefly  present  and  explain  the 
March  11,  1971,  "Report  and  Recommendations  of  the  Special  Com- 
mittee on  Automobile  Accident  Reparations"  of  the  American  College 
of  Trial  Lawyers. 

At  the  outset.  I  should  make  two  things  clear.  One  is  that  we  in 
Texas  keenly  appreciate  the  efforts  of  the  Congress  and  the  Depart- 
ment of  Transportation,  for  without  these  herculean  efforts  to  clean 
the  "Augean  Stables"  we  would  still  be  confronted  with  an  archaic 
|)ure  contributory  negligence  system,  with  an  inordinately  complicated 
system  of  submitting  causes  to  juries,  and  a  unanimous  jury  verdict 
requirement. 

There  is  now  on  our  Governor's  desk  a  bill  which  has  passed  both 
houses  of  our  legislature  which  has  laid  these  ghosts  to  rest.  Other 
\ital  legislation  intended  to  remove  further  crustaceans  fwm  the  sys- 
tem is  moving  in  the  same  direction  in  our  legislatui'e.  AVithout  the  im- 
petus of  these  studies  and  actions,  this  simply  could  not  have  happened. 
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You  will  perhaps  pennit  me  one  aside,  and  that  is  that  Aetna  and 
other  major  stock  companies  are  in  full  opposition,  as  they  have  al- 
ways been.  We  trust  that  our  Governor  will  sniff  the  winds  and  tides 
of  change  and  sign  the  bill  forthwith,  and  we  believe  he  will. 

In  that  regard,  if  the  Chair  will  permit  me  to  supplement  my  re- 
marks with  testimony,  4  months  earlier  than  the  testimony  of  Mr. 
Markus,  referring  to  Professor  Denenberg's  remarks,  he  wrote  an 
article  for  the  Insurance  Law  Journal  in  the  August  1970  issue.  At 
that  time  he  was  not  the  commissioner  of  insurance.  He  spoke  himself 
of  this  transition.  At  that  time  he  described  no-fault  in  this  manner : 

Yet,  no-fault  is  a  kind  of  palliative,  a  form  of  tinkering.  AVhat  is  needed  is  a 
comprehensive  and  detailed  program  of  loss  prevention,  and  control  of  improve- 
ment in  our  judicial  machinery  and  of  fundamental  re-examination  of  our  total 
automobile  environment. 

At  that  time,  speaking  to  the  issue  of  pain  and  suffering  and  general 
damages.  Professor  Denenberg  had  this  to  say: 

The  argument  over  pain  and  suffering  is  an  old  story.  Many  of  the  arguments 
against  it  are  totally  unconvincing.  For  example,  some  argue  that  it  is  diflScult 
to  compute,  so  we  don't  compute  it  and  we  won't  compensate  for  it. 

Still  another  example,  from  the  Rockefeller  report:  "For  purposes  of  using 
money  to  compensate  accident  victims  for  loss  has  to  be  first  and  foremost  non- 
economic  or  economic  loss." 

Why  loss  is  economic  loss  is  not  explained,  nor  does  the  report  explain  why 
economic  loss  must  be  foremost.  Our  value  system  has  never  so  emphasized 
economic  losses  at  the  expense  of  noneconomic  losses,  and  there  is  no  reason 
given  to  start  doing  so  now. 

The  major  argument  that  will  probably  be  made  against  compensation  for  pain 
and  suffering  will  likely  be  one  of  the  prime  priorities.  Our  resources  are  limited 
and  we  cannot  afford  to  squander  money  in  the  expensive  process  of  determining 
pain  and  suffering  when  we  are  not  even  compensating  for  economic  loss. 

So  I  say  since  he  had  some  transitional  attitudes  toward  the  role  of 
the  lawyer  in  the  tort  system,  I  would  have  felt  remiss  in  the  defense 
of  our  calling  had  I  not  made  that  known  to  his  position  some  4  months 
before  he  was  given  his  present  position. 

Back  to  my  prepared  statement,  if  I  might. 

A  second  and  most  important  matter  relates  to  the  DOT  studies 
themselves.  I  have  not  read  them  in  their  entirety — though  I  have 
rather  carefully  examined  the  Volpe  summary  of  March  1971 — but 
since  we  do  not  basically  quarrel  with  the  truism  that  the  "fault"  sys- 
tem needs  overhauling  I  will  assume  the  correctness  of  the  statistical 
results.  We  do  strongly  question,  however,  the  conchision  that  H.R. 
7514  is  the  logical  progeny  of  the  studies  or  that  substantial  jusitice 
will  be  done  if  this  proposal,  or  one  similar  to  it,  is  the  order  of  the 
day. 

It  is  hoped  that  the  subcommittee  will  fully  understand  that  no 
claimant's  lawyer  can  or  does  validly  oppose  a  no-fault  system  that 
fully  compensates  the  injured  party  for  all  of  his  true  losses.  Super- 
added to  this,  certainly  he  cannot  oppose  such  a  system,  even  though 
he  may  be  totally  excluded  from  participation,  if  it  really  delivers  full 
compensation  to  the  injured  person  or  a  decedent's  beneficiaries. 

But  who  is  prepared  for  or  can  deliver  such  a  system  ?  Certainly  not 
the  insurance  industry.  Even  if  the  industry  is  willing,  the  public  is 
not.  And  why  is  that  ?  Simply  because  no  healthy  person  ever  visualizes 
that  he  will  be  involved  in  the  carnage  of  55,000  deaths  and  3,500,000 
injured  every  year  when  he  is  asked  to  pay  his  premium.  Do  you  ?  And 
who  among  us  would  say  that  a  claimant,  effectively  denied  the  right 
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of  counsel,  can  deal  fairly  and  at  arms'  length  with  a  trained  insurance 
company  representative. 

So  what  have  been  the  conclusions  of  the  DOT  and  Secretary  Volpe? 
They  are  to  rid  the  automobile  reparations  system  of  the  la\\^er  and 
provide  limited  benefits  not  to  exceed  the  present  cost  of  insurance. 
Let  us  see  if  these  are  the  "lemon  conclusions''  drawn  from  the  "apple 
statistics." 

As  to  attorneys,  the  Volpe  report  of  March  1971  states:  "The  goal 
of  the  system  should  be  that  no  recovery  for  any  loss,  of  a  type  covered 
by  the  applicable  coverage,  would  be  permitted  in  any  private  action 
for  damages,"  (P.  136.) 

Again,  on  page  143,  as  an  expected  result,  we  find  the  statement  that 
"The  large  share  of  settlements  now  going  to  plaintiffs'  lawyers  would 
be  eliminated."  Nor  does  H.R.  7514  leave  any  doubt  as  to  our  role. 
Section  8  provides  that  a  reasonable  sum  for  attorneys'  fee  may  be 
allowed  in  any  case  in  which  the  insurer  denies  all  or  part  of  a  claim 
for  benefits  under  such  policy.  No  attorney  in  his  senses  would  accept 
employment  under  such  circumstances,  and  if  it  is  meant  that  this  is 
additional  compensation  that  may  be  obtained  under  these  limited 
circumstances,  then  you  have  solved  nothing  with  respect  to  the  cost 
of  counsel. 

Thus,  since  it  is  an  avowed  purpose  of  the  DOT  studies  and  H.E. 
7614  to  rid  the  system  of  the  lawyers,  the  subcommittee  hopefully  will 
indulge  our  criticism  of  such  attempts  to  rearrange  the  distribution 
of  the  premium  dollar  among  the  innocent  and  guilty  victims  (Volpe, 
p.  116)  without  our  participation.  That  is  not  the  gravamen  of  the 
DOT  suggestions  that  there  will  be  a  larger  pie  to  cut  up  is  made  clear 
by  this  statement  in  the  Volpe  report:  "The  public  should  be  able  to 
take  this  step  with  some  confidence  that,  overall,  insurance  costs  will 
not  rise  because  of  it."  (P.  141.)  We  would  certainly  agree  that  H.R. 
7514  would  not  increase  such  costs.  That  being  true,  and  there  being  no 
anticipated  substantial  reduction  in  the  insurers'  acquisition  and  ad- 
ministrative costs,  the  elimination  of  the  lawyers  won't  increase  the 
size  of  the  pieces  of  the  pie  taken  by  the  innocent  because  the  guilty 
will  now  also  share. 

Before  discussing  H.R.  7514  more  specifically,  may  I  place  in  the 
record  a  copy  of  the  "American  College  of  Trial  Lawyers  Report," 
copies  which  I  have  already  furnished  before  I  can  make  the  attach- 
ment. 

Mr.  Moss.  I  believe  in  keeping  with  the  practice  of  yesterday,  that 
I  will  receive  it  for  the  committee  records  rather  than  for  the  tran- 
script of  the  hearings  at  this  point,  and  it  will  be  available  to  the 
members.  There  is  no  point  in  reprinting  it  as  part  of  these  hearings. 

If  there  is  no  objection  to  that,  the  report  is  received  for  the  records 
of  the  committee. 

(The  report,  referred  to  may  be  found  in  the  committee  files.) 

Mr.  Kronzer.  It  is  an  especially  meaningful  report  to  the  lawyers 
because  the  college  is  an  honorary  organization  of  trial  and  api)ellnte 
lawyers,  most  of  whom  are  in  the  large  defense  firms  and  have  no 
direct  connection  with  automobile  reparations.  While  it  is  critical  of 
many  of  the  conclusions  drawn  in  the  DOT  studies,  the  college  commit- 
tee did  make  recommendations  in  the  nature  of  "Evolutionary  Reform, 
Type  1,"  appearing  on  pages  116-117  of  the  Volpe  report.  The  sugges- 
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tions  also  comport  with  part  III  of  the  Volpe  report,  entitled  "Alter- 
natives to  the  Automobile  Accident  Tort  Liability  System." 

The  college  recommends  comparative  negligence,  elimination  of 
the  guest  statutes  and  other  immunities,  compulsory  liability  in- 
surance and/or  an  unmsured  motorist  fund,  changes  in  court  proce- 
dure, including  arbitration  as  under  the  Philadelphia  plan,  voluntary 
short-cause,  nonjury  trials  as  in  Los  Angeles,  the  use  of  small  claims 
courts  with  simplified  procedures,  merit  rating  and,  perhaps  more 
apropos  this  subcommittee's  present  injuries,  a  compulsory  first  party 
medical  pay-income  loss  provision  in  the  amount  of  $1,500.  This 
coverage  would  be  subrogated. 

While  it  is  impossible  to  know  what  effect  on  rates  these  recom- 
mendations might  have  in  a  State  operating  under  the  archaic  contri- 
butory fault  system,  it  is  submitted  that  this  alternative  would 
preserve  the  fault  system  for  the  more  severe  causes  in  a  much  more 
justifiable  way  than  any  of  the  nonfault  proposals. 

Turning  to  a  brief  analysis  of  H.R.  7514 — and  I  would  state  again 
I  appreciate  the  fact  that  I  may  be  bearding  the  lion  in  discussing  this 
proposal.  But  I  would  think  it  is  a  matter  on  which  the  commitee 
would  like  to  have  either  opposing  or  conflicting  views. 

Mr.  Moss.  The  committee  extended  its  invitation  to  give  you  the 
broadest  latitude  to  present  your  views.  The  chair's  statement  yester- 
day to  Mr.  Markus  was  occasioned  by  the  clear  inference  from  Mr. 
Markus  that  the  chair  had  acted  in  response  to  enacting  special  leg- 
islation. The  chair  made  it  abundantly  clear  then,  as  he  will  at  any 
time,  that  the  legislation  was  a  product  of  the  report  which  was  made 
under  legislation  sponsored  by  the  chair. 

In  no  sense  was  the  statement  meant  to  inhibit  the  witnesses  appear- 
ing before  this  committee.  The  chair  intends  to  protect  the  right  of 
every  witness  to  express  his  views  as  his  conscience  dictates. 

Mr.  Kkonzer.  I  wholly  deny  and  disavow  any  intent  to  impugn  either 
the  integrity  of  the  chair  or  committee  or  the  Department  of  Com- 
merce or  Transportation. 

But  looking  at  it  in  its  exact  sense,  I  am  sure  the  committee  knows 
without  my  amplifying  on  it,  that  it  virtually  abrogates  the  collateral 
source  doctrine.  No  doubt,  the  collaterial  source  doctrine  is  dear  to 
the  hearts  of  the  trial  lawyers,  and  except  in  those  compulsory  jurisdic- 
tions, the  collateral  source  doctrine  is  one  I  have  never  heard  a  satis- 
factory answer  to  its  elimination. 

The  act,  as  it  is  presently  proposed,  provides  no  wage  loss  benefits 
for  partial  disability  for  a  working  person.  It  provides  no  economic 
loss  benefits  to  injured  housewives,  children,  students,  the  elderly  and 
probably  the  unemployed  (sec.  2(15)),  and  because  such  payments 
as  are  made  are  periodic  (sec.  5(a)(2)),  and  lawyers  can  only  be 
employed  to  the  extent  provided  in  section  8,  the  courthouse  doors  will 
be  closed  in  the  event  of  a  dispute  with  the  carrier. 

Nor  is  there  any  comfort  to  be  found  in  the  catastrophic  harm 
exception.  The  number  of  persons  that  can  qualify  under  section  2(13) 
would  be  extremely  limited,  and,  what  is  more,  the  great  probalnlities 
are  that  very  few  persons  will  procure  the  coverage  because  it  is  not 
required. 

With  full  respect  to  the  chairman  and  the  integrity  of  his  efforts, 
as  well  as  those  of  the  Department  of  Transportation,  we  sincerely 
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beliovo  that  roniirdless  of  the  import  of  tlic  DOT  or  private  attitudinal 
surveys  an  informed  insurin<jr  public  would  not  accept  such  a  plan 
as  an  alternative  to  a  propeily  operated  fault  system  even  if  some 
sliglit  savin <r  is  effected. 

There  is  an  analogv  between  the  pi-esent  situation  and  the  hue  and 
cry  raised  against  the  "fault"  system  approximately  GO  years  afjo  by 
the  workiuirman.  Due  to  the  insulative  common  law  doctrines  of 
contributoi-y  negligence,  assumption  of  risk,  and  the  im])utations  of 
the  negligence  of  a  fellow  servant,  it  was  a  rarity  for  any  injured 
workman  to  obtain  relief. 

This  resulted  in  the  whoesale  passage  of  workmen's  compensation 
legislation  providing  for  medical  care  and  limited  benefits  for  limited 
periods  of  time  and  the  elimination  of  recovery  for  intangible  losses. 
"^Ve  note  with  interest  the  care  and  caution  exercised  by  the  DOT  in 
not  analogizing  in  depth  the  present  problem  to  that  rather  dismal 
workmen's  compensation  picture,  particulary  in  States  authorizing 
private  insurers  to  insure  compensation  risks.  A^Hiat  is  more,  under 
the  compeiisation  act  there  is  at  least  an  impartial  cloak  thrown  about 
the  injured  workman  in  the  form  of  an  administrative  agency,  but 
under  these  proposals  there  is  no  shield  to  protect  the  injured  auto- 
mobile victim  other  than  the  carriers  themselves. 

Xor  do  we  subscribe  to  the  DOT  conclusion  that  merely  because  the 
coverage  is  first  party  there  will  be  less  contentiousness  regarding  the 
extent  of  disability  (Yolpe,  p.  128).  When  the  indefiniteness  of  wage 
loss  and  disability  is  injected  into  any  insuring  relationship  it  leads  to 
much  dispute.  Both  compensation  claims  and  claims  under  health  and 
accident  policies  bear  mute  witness  to  this  fact.  Moreover,  since  any 
recovery  is  pegged  to  total  disability,  numerous  disputes  must  be 
portended. 

"We  respectfidly  submit  that  a  comparative  negligence  system,  such 
as  has  existed  for  45  years  in  railroad  and  maritime  employees  cases, 
is  a  viable  and  fair  system  for  adjudicating  differences  between  parties, 
and  we  lawyers  in  Texas  pray  thee  to  give  us  an  opportunity  to  try  it 
before  scT-apping  a  system  for  one  which  we  think  will  deliver  even 
less  benefits  to  accidentally  injured  automobile  victims. 

Thank  you,  Mr.  Chairman  and  members  of  the  committee. 

Mr.  Moss.  The  Chair  recognizes  the  gentleman  from  Texas,  Mr. 
Eckhardt. 

Mr.  Eckhardt.  Mr.  Kronzer,  in  referring  to  the  college  plan,  as 
yon  point  out,  a  compulsory  first-party  medical  pay-income  loss  pro- 
vision is  T-ecommended  there.  So,  in  effect,  we  are  not  disputing 
whether  there  should  be  a  no-fault  system  but  at  what  point  no-fault 
system  should  commence  and  at  what  point  it  should  extend  to  the 
exclusion  of  tort  liability,  are  we  not? 

^Iv.  Ki:oxzi:n.  I  would  say  wo  substantially  agi-ee,  Congressman 
Eckhardt.  Of  course,  Avhen  you  treat  the  interest  of  the  first-party  cov- 
erage as  a  subi'ogated  interest  as  distinguished  from  the  Massachusetts 
type  plan,  as  is  true  of  the  college  plan,  the  ])laintiff  could  forgo  it 
and  immediately  pi-oceed  on  his  cause  of  action  without  any  considera- 
tion being  given  to  receiving  the  first-party  benefit.  This  is  something 
he  can  porha])S  not  do  in  Massachusetts,  at  least  unless  his  expenses 
exceed  $.500.  It  is  a  difference  in  the  way  it  is  pegged  to  give  you 
primaiy  benefits. 
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Mr.  EcKiiARDT.  So  the  college  plan  permits  a  choice  of  completely 
forgoing  the  no-fault  portion  of  the  insurance. 

Mr.  Kroxzer.  That  is  true. 

Mr.  EcKHARDT.  Now,  if  that  is  done,  do  you  think  that  there  would 
be  any  savings  realized  from  such  a  change  with  respect  to  the  process- 
ing of  cases  ? 

Mr.  Kroxzer.  Yes,  I  do. 

Mr.  EcKiiARDT.  Do  you  think  there  would  be  a  substantial  number 
of  cases  that  would  follow  the  no-fault  process  ? 

Mr.  Kronzer.  Yes,  I  do,  for  the  same  reason  we  are  apparently 
seeing  it  in  Massachusetts :  it  is  a  smaller  claim  level. 

Mr.  EcKHARDT.  Now,  with  respect  to  the  no- fault  system  that  is  rec- 
ommended by  the  college,  you  would  still  have  the  same  questions 
raised  as  you  raised  under  H.R.  7511  in  your  item  4,  would  you  not, 
that  lawyers  can  only  be  emplo3^ed  to  the  extent  provided  in  language 
similar  to  section  8,  because,  I  suppose,  in  almost  every  no-fault  plan 
there  must  be  some  difficulty  in  generating  a  lawyer's  fee  at  any  given 
time  if  the  pay-out  is  on  the  basis  of  expenses  accrued  at  the  time. 

Mr.  Kronzer.  Well,  if  you  have  had  an  opportunity  to  look  at  the 
college  plan,  it  does  regulate  the  contingent  fee.  The  way,  though, 
even  as  a  regulated  fee,  it  would  be  handled  under  that  plan  would  be 
similar  to  what  we  are  confronted  with  now  in  the  subrogation  interest 
in  workman's  compensation. 

At  the  time  you  are  offered  employment,  very  often  the  base  of  the 
employment  is  gone  and  at  that  juncture,  you  feel,  can't  produce  an 
appropriate  result  and  you  don't  take  it.  In  that  respect,  the  lawyer 
has  been  removed  from  the  arena. 

Mr.  EcKHARDT.  Now,  suppose  under  a  bill  similar  to  H.R.  7514 — 
and  I  am  not  here  raising  the  question  of  exactly  what  the  triggering 
device  for  tort  liability  should  be — but  let  us  assume  you  have  a  bill 
similar  to  this  one,  but  you  also  have  the  opportunity  to  sue  for  dam- 
ages beyond  what  is  covered  luider  the  no-fault  limitations.  Then  your 
argument  in  item  4  of  page  6  of  your  statement  is  not  really  applicable, 
is  it? 

Mr.  Kronzer.  That  would  be  true,  that  would  not  be  applicable. 

Mr.  EcKHARDT.  Of  course,  the  lawyer  could  represent  the  client 
with  respect  to  the  no-fault  portion  of  the  issue  of  extent  of  damages 
and  could  realize  his  fee  out  of  recovery  that  exceeded  that  amount, 
a  liunp  sum  settlement,  for  instance,  with  respect  to  recovery  that 
might  exceed  the  area  which  was  covered  by  no-fault. 

Mr.  Kronzer.  That  would  be  true  if  you  jDreserved  the  fault  system 
in  excess  of  the  no-fault  benefits. 

Mr.  EcKHARDT.  You  refer  on  page  6  to  section  8  of  H.R.  7514, 
though  lawyers  may  be  limited  to  section  8  in  H.R.  7514,  yet  section  8 
seems  to  me  to  be  rather  generous  in  providing  that  there  may  be  an 
award  of  reasonable  attorneys'  fees  if  the  insurer  denies  all  or  part  of 
a  claim  for  benefit  under  such  policy. 

So  if  the  injured  person  goes  in  and  makes  his  claim  and  the  in- 
surance company  doesn't  pay  it  in  full,  that  is  the  point  where  he  needs 
a  lawyer,  isn't  it?  If  he  needs  a  lawyer,  then  section  8  provides  for 
reasonable  legal  fees. 

Mr.  Kronzer.  The  trouble  there,  viewing  it  from  the  standpoint  of 
employment  by  the  lawyer,  is  that  he  must  make  a  prediction  of  the 
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possibility  of  prevailing  against  the  carrier  and  without  any  recom- 
pense from  the  client  at  that  stage. 

Since  it  is  discretionary  and  may  only  be  recovered  after  he  is  suc- 
cessful, it  is  not  at  all  different  than  what  you  have  in  State  law  where 
you  have  a  j^enulty — attorneys  provision  for  tlie  failure  to  pay  on  life 
or  health  and  accident  insurance. 

Invariably,  the  lawyer  takes  an  across-the-board  contingent  fee,  and 
the  cases  always  hold  that  the  recoveiy  of  the  fee  is  made  a  part  of  the 
total  recovery,  and  I  don't  know  lawyers  anywhere  that  are  accepting 
contingent  fees  on  the  basis  of  a  type  of  an  arrangement  like  this  with- 
out some  other  arrangement  to  participate  in  the  total  proceeds. 

Mr.  EcKHARDT.  Well,  I  agree  with  you  entirely  that  there  is  a  ques- 
tion involved  in  the  no-fault  end  of  the  insurance  coverage  in  any  plan 
you  devise.  There  is  a  place  where  a  lawyer  may  well  be  needed  in  de- 
terming  the  amount  of  damages. 

I  also  agree  with  you  that  for  persons  to  assume  that  because  one 
is  seeking  his  recovery  against  his  own  insurance  company,  that  he  is 
going  to  be  paid  off  like  a  slot  machine,  is  entirely  wrong. 

The  reason  that  is  done  now  is  because  most  of  the  first  party  cover- 
age, that  is,  property  damage  coverage  is  relatively  small,  whereas  the 
claims  against  the  other  insurer,  mider  liability  insurance,  are  the  ones 
that  are  really  in  contest. 

I  agree  with  you  entirely  on  that.  But  it  would  seem  to  me  that  the 
provision  for  lawyers'  fees  in  section  8  should  give  the  lawyer  reason- 
able prospects  of  being  paid  through  a  part  of  the  judgment  in  which 
the  court  is  detennining  a  reasonable  attorney's  fee  for  the  no-fault 
portion  of  the  recoveiy.  I  don't  see  that  you  have  too  much  ground 
to  complain  about  that  section,  because  it  seems  quite  liberal. 

jMr.  IvRONZER.  Well,  Mr.  Congressman,  if  I  am  not  incorrect  in  my 
analysis  of  H.R.  7514,  you  must  relate  section  8  to  the  definition  of 
economic  loss  on  page  4,  and  you  cannot  prevail  unless  you  establish 
total  disability.  The  only  coverage  mider  this  act  is  total  disability.  So 
you  could  not  have  a  partial  attorney  fee  recovery  on  a  partial  recovery 
on  the  basis  of  a  partial  disability. 

Mr.  EcKHARDT.  Well,  I  believe  what  we  may  be  getting  back  around 
to,  is  that  your  major  complaint  about  this  bill  is  not  so  much  the 
question  of  the  means  by  which  the  lawyer  recovers  his  fee  under  sec- 
tion 8,  but  the  fact  that  there  is  no  provision  in  this  bill  for  permanent- 
partial  disability  below  TO  percent  and  there  is  no  way  you  can  trigger 
a  tort  suit  in  this  bill. 

Mr.  Kronzer.  There  is  no  provision  for  it  below  100  percent. 

Mr.  EcKHARDT.  Well,  of  course,  if  there  is  70  percent  or  more,  then 
you  move  into  the  tort  area. 

Mr.  lOiONZER.  But  when  you  move  into  catastrophic  harm,  you  don't 
have  any  coverage.  That  is  additional  optional  coverage.  You  don't 
have  anything  there  under  the  whole  act. 

Mr.  EcKHARDT.  Under  the  whole  act  that  is  true,  unless  the 
party 

Mr.  Kronzer.  It  is  opting  coverage,  and  most  people  are  not  going 
to  take  it. 

Mr.  EcKHARDT.  Most  people,  you  assume,  would  not  be  covered  by 
liability  insurance? 
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Mr.  Kronzer.  If  this  were  the  law  of  the  land,  there  is  optional 
coverage  for  the  catastrophic  harm  and  the  companies  are  required  to 
have  a  policy  available,  as  I  miderstand  the  act  as  it  is  now  drawn,  that 
would  pay  50  or  300,  but  it  is  not  required  coverage.  So  that  once  you 
get  up  over  70  percent,  you  have  a  perfectly  legal  defense,  "non  est  e 
pluribus  unum." 

Mr.  EcKHARDT.  I  think  this  raises  a  point  with  respect  to  all  of  these 
bills  that  have  been  proposed.  That  is  the  assumption  that  some  re- 
quirement of  liability  insurance  would  be  removed  by  the  passage  of 
a  no-fault  bill  is  probably  not  a  valid  assumption,  because  if  there  is  to 
be  recovery  for  damages  in  automobile  accidents,  there  would  first  havfe 
to  be  the  first-party  coverage,  and  there  would  also  have  to  be  liability 
insurance  with  respect  to  that  which  fell  beyond  fir^-party  coverage. 

Is  that  the  point  you  are  making  ? 

Mr.  IvRONZER.  That  is  true.  Of  course,  the  essential  position  that  we 
take,  Mr.  Congressman,  is  that  with  the  impetus  that  has  been 
furnished,  we  believe  the  fault  system,  with  the  correcting  devices  that 
are  now  occurring,  and  with  probably  a  first-party  primary  compulsory 
coverage,  as  in  the  American  College  plan,  will  do  a  much  better  job 
than  a  highly  limited  and  higlily  restricted  benefits  legislation  such 
as  this. 

I  hasten  to  add,  again,  that  there  is  no  partial  disability  benefit. 
Tliere  are  no  benefits  to  nonwage  earners,  and  there  isn't  any  provision 
for  catastrophic  harm  for  the  tort  system  to  take  over. 

Mr.  EcKHARDT.  Does  the  college  plan  require  compulsory 
insurance  ? 

Islr.  Kronzer.  As  far  as  in  the  Virginia  plan,  an  uninsured  motor- 
ist  provision. 

Mr.  EcKHARDT.  So  you  would  have  both  liability  insurance,  or  some- 
thing similar  to  it,  and  you  would  also  have  first-party  coverage  under 
the  first-party  plan. 

Mr.  Kroxzer.  Yes ;  which  would  be  subrogated  or  deducted,  either 
way  you  want  to  look  at  it. 

Mr.  EcKHARDT.  Do  you  reconnnend  something  of  that  nature,  what- 
ever plan  we  adopt  ? 

Mr.  Kronzer.  I  do  personally.  I  believe  the  implementation  of  a 
college  plan,  which  is  occurring,  again,  as  I  say,  by  reason  of  the 
impetus  of  the  Congress  in  these  studies,  will  work  appropriate  dis- 
position of  causes  at  the  State  level. 

I  do  not  say  that  all  of  the  people  that  I  am  alined  with  or  repre- 
sent here  today  agree  with  the  compulsory  first-party  coverage, 
whether  it  is  $1,500  or  $2,500,  simply  because  they  still  don't  feel  that 
the  fault  system  is  wrong;  that  one  of  the  basic  philosopliies  of  this 
study  is  there  is  a  social  problem :  The  guilty  ought  to  be  compensated. 
That  is  a  philosophy  with  which  we  disagree,  and  particularly  with 
the  premise  that  the  totally  guilty  party  should  be  relieved  of  his  fault. 
A  proportional  fault  system  is  what  we  espouse. 

Now,  if  you  superadd  these  costs  arising  from  first-party  coverage 
onto  the  person  who  is  not  the  wrongdoer,  then  you  have,  to  that  extent, 
increased  insurance  costs.  It  makes  the  injured  party  the  one  who  has 
to  bear  the  social  consequences  of  the  injuiy  when  it  was  not  his  fault, 
particularly  if  it  is  subrogated. 
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Mr.  EcKiiARDT.  Well,  I  have  a  strong  feeling  that  at  some  point  in 
any  process  there  must  be  the  threat  of  an  eftectivo  huvsnit  handled 
by  a  tough  and  able  la^Yye^.  I  don't  think  you  can  avoid  that. 

*  But  it  seems  to  me  that  is  what  should  be  at  the  end  of  the  road, 
and  it  seems  to  me  there  ou^ht  to  be  some  way  in  which  a  great 
number  of  lawsuits  can  fall  in  a  category  that  doesn't  require  the 
rather  complex  and  costly  practices  used  to  determine  the  question  of 
fault. 

Would  you  agree  with  that,  or  would  you  disagree  ? 

Mr.  Kroxzer.  I  would  personally  agree  with  that.  As  you  perhaps 
heard  me  state,  the  college  plan  also  envisions  the  compulsory  arbitra- 
tion provision  at  the  smaller  claims  level,  the  Philadelphia-type  pro- 
gram and  the  Los  Angeles  small  claims  procedure,  where  j^ou  waive 
a  jury  and  try  it  before  a  court  as  a  matter  of  expediency  of  disposition 
of  claims. 

There  is  no  doubt,  Congressman  Eckhardt,  that  the  addition  of  a 
no-fault  first-party  coverage  for  wage  loss  and  medical  pay,  which 
is  not  subrogated,  will  move  a  great  number  of  claims  at  the  claim 
stage  witliout  the  intervention  of  counsel  that  are  not  presently  being 
moved  in  that  fashion.  There  is  no  question  of  that,  that  is  true. 

Mr-  Eckhardt.  I  think  that  movement  is  most  desirable.  Thank  you. 

Mr.  Moss.  Mr.  Broyhill  ? 

Mr.  Broyiiill.  No  questions.  I  believe  Mr.  Eckhardt  has  asked  all 
of  the  questions  I  was  concerned  with. 

Mr.  Moss.  Mr.  Ware  ? 

Mr.  Ware.  No  questions. 

Mr.  Moss.  Mr.  McCollister  ? 

Mr.  McCollister.  No  questions. 

Mr.  Moss.  Mr.  Guthrie? 

Mr.  Guthrie.  Just  so  the  record  is  straight,  IVIr.  Kronzer,  in  the 
point  you  make  against  H.R.  7514,  point  No.  2,  you  say  it  pro^^des 
no  wage  loss  benefits  for  partial  disability  of  a  workmg  person.  Of 
course,  the  bill  does  provide  for  wage  losses  up  to  $36,000  or  36  months ; 
that  is  correct,  is  it  not  ? 

Mr,  Kronzer.  I  meant  partial  in  the  sense  of  bodily  injury  or  50 
percent  partial  injury  is  not  to  be  compensated  under  this  act. 

Mr.  Guthrie.  Certainly,  this  is  compensation  in  terms  of  wage  loss. 

Mr.  Kronzer.  As  I  read  on  page  4,  the  term  '"economic  loss''  is  to 
mean  during  which  injury  or  death  results  in  the  inability  to  engage  in 
gainful  activity  substantially  or  similar  to  that  (Migagcd  in  i)rior  to 
injury  or  death.  That  is  under  all  compensation  acts  the  meaning  of 
total  disability. 

Now,  whore  is  there  any  provision  for  partial  injury,  a  person  that 
is  not  totally  hijured? 

Mr.  GutiIrie.  Well,  if  you  are  incapable  of  the  ability  to  engage  in 
gainful  activity  substantially  the  same  or  similar,  isn't  that 

Afr.  Knoxzr.K.  The  total  ("lisability  test  is  what  is  used  here— and  it 
may  not  luue  been  the  intent — that  you  intended  enq)loyed  in  IT.R. 
7514.  If  he  is  able  to  engage  in  any  gainful  activity  related  to  his 
employment,  then  he  is  not  disabled. 

Mr.  GrTTFiRiE.  Substantially  the  same  or  similar  to. 

Mr.  KitoN/LK.  Yes,  correct,  liut  if  he  can  engage  in  any  gainful 
activity  substantially  the  same  or  similar  to  that  engaged  in  prior  to 
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injury  or  death,  lie  is  not  entitled  to  benefits.  Conversely,  you  may  be 
partially  disabled  under  all  compensation  legislation  and  be  able 
to  engage  in  some  of  the  occupations  of  your  employment. 

Mr.  Guthrie.  If  it  is  substantially  the  same. 

Mr.  Kronzer.  That's  right.  That  is  a  total  test  that  you  are  using 
here.  It  is  not  a  partial  test. 

Mr.  Moss.  I  think  the  record  ought  to  show  that  the  Chair  at  this 
point  is  in  disagreement.  And  for  the  purpose  of  the  legislative  his- 
tory, I  want  that  disagreement  clearly  on  the  record,  because  it  is 
my  judgment  that  this  does  deal  with  partial  disability.  It  is  clearly 
the  intent,  and  if  there  is  any  question  of  that  as  we  move  along,  the 
intent  will  be  clarified. 

Mr.  EcKiiARDT.  Will  the  gentleman  yield  ? 

Mr.  Moss.  Yes,  indeed. 

Mr.  EcKHARDT.  I  believe  we  had  some  discussion  the  other  day  in 
which  we  used  examples.  For  instance,  a  person  who  had  been 
employed,  say,  as  a  cable  splicer  at  a  relatively  high  rate  who  was 
injured  so  he  could  no  longer  climb  might  be  employed  in  a  less  gain- 
ful occupation,  such  as,  for  instance,  a  storeroom  keeper. 

Mr.  Moss.  All  right. 

Mr.  EcKHARDT.  I  think  our  discussion  in  that  was  to  cover  the  dif- 
ference in  his  pay  in  that  type  of  occupation.  In  this  sense,  this  would 
cover  a  kind  of  partial  disability,  if  I  understand  the  language 
correctly. 

Mr.  Moss.  That  is  certainly  the  chairman's  view. 

Mr.  EcKHARDT.  Perhaps  he  would  like  to  comment  on  that. 

Mr.  Kronzer.  My  only  position  is  not  to  question  the  intent ;  mine 
is  to  interpret  what  I  read,  and  I  still  say  that  that  is  nothing  more, 
nor  less,  than  a  total  disability  provision. 

Now,  it  is  tied  down  in  one  way,  Mr.  Chairman.  It  is  tied  to  occupa- 
tion. Many,  if  not  most,  of  the  compensation  acts  provide  for  any  pur- 
poses, that  is,  totally  to  seek  gainful  employment  in  any  business  or 
occupation,  whereas  this  is  one  similar  to  his  work  that  he  was  en- 
gaged in  before  the  accident.  But  it  would  still  deny  him  any  relief 
if  he  returned  to  that  employment  that  he  was  engaged  in  on  the  mm- 
ute  of  his  return,  even  if  he  was  able  to  do  any  part  of  that  work,  and 
he  would  not  have  any  partial  disability. 

Mr.  Moss.  Even  though  it  might  result  in  a  lower  salary  ? 

Mr.  Kronzer.  That  is  correct. 

Mr.  Moss.  Well,  that  is  not  the  intent. 

Mr.  EcKHARDT.  Will  the  gentleman  yield  again? 

Mr.  Moss.  Yes. 

Mr.  EcKHARDT,  I  didn't  understand  the  witness'  first  answer  here 
to  deny  the  proposition  that  I  was  making,  that  is 

Mr.  Moss.  But  the  witness'  statement  just  denied  the  proposition. 

Mr.  EcKHARDT.  I  think  there  might  have  been  a  contradiction  in 
his  own  statement.  I  understood  him  first  to  say  that  if  the  man  went 
back  to  his  present  job  or  a  job  of  a  comparable  level,  of  course  he 
would  be  denied  compensation. 

Mr.  Moss.  That  is  correct. 

Mr.  EcKHARDT.  But  if  he  went  back  to  any  other  job,  he  would,  as 
I  understand  it,  not  be  denied  the  difference  between  what  he  earned 
on  that  job  and  what  he  would  have  earned  at  his  normal  employment. 

Mr.  Moss.  That  is  the  Chair's  understanding. 
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Mr.  Kroxzer.  So  the  record  -uill  be  clear  from  my  standpoint,  let 
me  say  what  I  intend  to  say  with  respect  to  this.  Uncter  all  compensa- 
tion acts,  the  retnrn  to  work  itself  is  not  the  test.  A  man  may  be  totally 
disabled,  even  though  he  is  back  on  his  job,  if  he  is  working  under 
what  is  called  the  whip  of  economic  necessiW. 

So  the  test  of  total  injury  is  not  determined  by  his  physical  presence 
at  his  employment.  In  that  respect  he  could  return  to  his  place  of  em- 
ployment, and  if  a  jury  were  to  determine  that  he  was  unable,  he  could 
recover  benefits  under  this  provision.  But  if  the  jury  were  to  find  that 
he  was  50,  60,  or  70  percent  partially  disabled,  he  could  not. 

^Ir.  Moss.  Are  you  talking  of  a  disability  on  a  permanent  basis  be- 
yond 36  months? 

yiv.  Kronzer.  No,  I  am  dealing  with  the  extent  of 

^Ir.  Moss.  Well,  the  Chair  must  respectfully  disagree  with  the 
proposition  you  have  just  stated,  and  counsel  advises  the  Chair  as  to 
the  correctness  of  his  position,  and,  again,  the  discussion  is  for  the 
benefit  of  this  record.  I  think  it  clarifies  at  least  the  position  of  the 
Members  of  Congress  here  on  this  question.  I  think  that  would  be  of 
very  substantial  significance  in  the  determination  by  a  court  under  this 
language. 

"^'Mr.  Kroxzer.  You  have,  unfortunatelv,  a  great  bodv  of  law  in  the 
compensation  area  dealing  with  this  type  of  language. 

Mr.  Moss.  I  don't  think  we  are  dealing  here  with  any  common  law 
on  the  basis  of  the  Federal  standards. 

Mr.  Kronzer.  You  have  the  Secretary  of  Transportation  defining 
what  is  meant  bv  disability  and  the  extent  of  it  in  your  other  provi- 
sions, particularly  those  dealing  with  catastrophic  harm. 

Mr.  Moss.  I  am  inclined  to  think  the  Secretary  will  look  closely  at 
the  history  of  the  act  for  guidance  in  promulgating  his  rules  and 
regulations.  Mr.  Ware  ? 
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Mr.  Ware.  Mr.  Chairman,  if  you  would  yield  for  a  moment.  I  just 
wanted  to  ask  Mr.  Kronzer  whether  he  had  any  substitute  language 
for  this  particular  language,  or  if  he  would  like  to  offer  anything  later 
which  he  may  think  would  resolve  the  intent  of  this. 

Mr.  Kronzer.  I  would  be  happy  to  do  it.  at  the  request  of  the 
committee.  .         '^ 

;Mr.  Moss.  If  the  gentleman  would  like,  we  will  hold  the  record 
at  this  point  to  receive  it,  and  the  gentleman's  request  will  be  made 
to  the  witness. 

Mr.  Kronzer.  If  the  record  will  totally  bear  out,  Mr.  Chainnan, 
that  in  so  doing  I  am  not  in  anyway  approlmting  the  legislation. 

>Mr.  INfoss.  It  will  be  submitted  to  the  committee,  and  it  does  not  in 
anyway  subject  the  gentleman  to  support  it. 

Mr.  Kronzer.  I  would  be  most  happy  to  do  that,  but  I  would  have 
to  show  my  peo])le  in  Texas  that  I  sure  wasn't  trying  to  comply  with 
the  committee's  view  here. 

(The  information  requested  was  not  received  at  the  tijuo  the  record 
was  printed.)  .'  '^ 

Mr.  Moss.  Mr.  Guthrie? 

yiv.  CrTirRTE.  I  have  just  onf  other  question,  ^h\  Kronzer.  It  di- 
rects itself  to  your  No.  3  on  page  6  where  you  state  tliat  H.R.  7514  pro- 
vides no  economic  loss  benefits  to  injured  housewives.  I  will  go  no 
further. 

Afr.  Kronzer.  Not  gainfully  em]^loyed. 
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Mr.  Guthrie.  I  would  point  to  page  5  of  H.R.  7514  which  reads : 

All  appropriate  and  reasonable  expenses  necessarily  incurred  as  a  result  of 
such  injury  or  death,  including,  but  not  limited  to,  expenses  obtained  in  services 
or  substitution  of  those  that  the  injured  or  deceased  person  would  have  per- 
formed for  the  benefit  of  himself  or  his  family. 

Mr.  Kroxzer.  In  regard  to  a  specific  element  of  damage  that  deals 
with  medical  or  family  care.  It  doesn't  have  to  do  with  wage  loss  or 
loss  of  services. 

Mr.  Guthrie.  We  are  not  in  the  field  of  damages  here,  Mr.  Kronzer. 
This  is  what  would  be  payable  under  this  first-party,  no-fault  insur- 
ance, net  economic  loss  or  economic  loss  to  an  individual.  If  a  housewife 
had  to  get  substitute  services,  that  would  be  provided  for  under  this 
legislation. 

Mr.  KJRONZER.  Certainly,  sir;  I  didn't  mean  to  question  that. 

Mr.  Guthrie.  I  thought  that  is  what  your  item  No.  3  on  page  6 
means. 

Mr.  Kroxzer.  "\Ve  certainly  agree  that  this  bill  subtracts  from  the 
common  law  remedy  the  loss  of  services  and  the  loss  of  the  housewife, 
consortium,  and  all  of  the  other  rights  the  family  had  prior  to  this. 
This  act  wipes  out  all  of  those,  and  also  gives  her  nothing  for  her  loss 
of  service  or  losses  of  a  student  or  a  child. 

Mr.  Guthrie.  Again,  I  think  it  should  be  clear  that  where  he  is 
partially  disabled  in  excess  of  70  percent,  there  would  still  be  tort  re- 
covery. 

Mr.  Kroxzer.  He  would  then  be  thrown  into  the  catastrophic  harm 
provision  in  which,  again,  I  say  that  is  a  very  minuscule  nmnber.  Plus, 
I  doubt  whether  there  will  be  any  substantial  procurement  of  opting 
coverage  under  that.  You  have  a  "pie  in  the  sky"  when  you  talk  about 
getting  into  that  level  of  tort  claim  that  is  left  when  "catastrophic 
harm"  takes  over. 

Mr.  Guthrie.  I  have  no  further  questions. 

Mr.  Moss.  Any  further  questions? 

Well,  I  want  to  thank  you  for  your  appearance  here,  and  I  also  want 
to  thank  you  for  volunteering  to  draft  language,  and  again  I  want  the 
record  to  be  clear  on  this  point  in  drafting  it  that  you  do  not  commit 
yourself  to  supporting  it. 

Mr.  Kroxzer.  Thank  you,  sir,  and  I  would  be  in  your  debt  to  have 
the  record  reflect  that. 

Mr.  Moss.  Our  next  witness  is  Lome  Worthington,  president  of  the 
National  Association  of  Insurance  Commissioners. 

STATEMENT  OF  LORNE  R.  WORTHINGTON,  PRESIDENT,  NATIONAL 
ASSOCIATION  OF  INSURANCE  COMMISSIONERS;  ACCOMPANIED 
BY  JOHN  HANSON,  EXECUTIVE  SECRETARY 

Mr.  Worthixgtox.  Mr.  Chairman  and  members  of  the  committee, 
my  name  is  Lome  E.  Worthington.  Today  I  am  appearing  on  behalf 
of  the  National  Association  of  Insurance  Commissioners,  commonly 
referred  to  as  the  NAIC,  both  as  the  insurance  commissioner  of  Iowa 
and  as  president  of  the  NAIC.  Having  its  inception  in  and  regular 
meetings  since  1871,  the  NAIC  is  the  oldest  voluntary  association  of 
State  officials.  It  includes  the  principal  insurance  regulatory  authori- 
ties of  the  50  States,  the  District  of  Columbia,  and  the  territories  of 
the  United  States. 
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THE  ISSUE 

Tlie  T'nifonn  ^Fotor  Voliicle  Insurance  Act  would  create  a  federally 
mnndated  motor  vehicle  insui'ance  system  i)redicated  on  the  no-i'ault 
concept  for  bodily  injury.  The  statute,  among  other  things,  would  pre- 
scribe the  minimum  coverage  which  motorists  would  be  required  to 
purchase.  In  contrast,  although  the  administration  lias  tentatively  en- 
dorsed the  no-fault  concej)t,  it  has  concluded  that  "mere  speculation 
without  actual  observation  of  experience  with  a  new  plan  is  an  inade- 
quate basis  for  massive,  uniform  national  reform ;  and  that  the  Federal 
assumption  of  the  current  State  regulatory  authority  over  automobile 
insurance  poses  great  issues  and  consequences  and  is  highly  undesir- 
able." ^  The  administration  recommends  that  solutions,  built  upon  spec- 
ified general  principles,  evolve  at  the  State  level  to  permit  experi- 
mentation and  testing  of  difterent  approaches.  Thus  the  basic  issue  is 
joined — that  is  what  is  the  most  appropriate  approach  to  test  and/or 
implement  the  no-fault  concept. 

XAIC   POSmOX   ox   THE   X'O-F.VrLT   COXCEPT 

At  the  outset,  let  me  indicate  the  perspective  from  which  the  NAIC, 
as  an  association  of  State  insurance  regulators,  views  the  fault  versus 
no-fault  concept.  The  tort  liability  system  is  a  legal  system  which  is 
separate  and  distinct  from  the  automobile  insurance  system.  When 
the  first  automobile  insurance  policy  was  written  prior  to  1000.  the 
fault  concept  Avas  well  embedded.  The  automobile  insurance  system, 
and  the  regulation  thereof,  of  necessity,  has  in  large  iravt  been  en- 
grafted on  and  molded  by  the  broader  legal  environment  in  which 
it  finds  itself.  As  a  consequence,  automobile  insurance  was  originally 
premised  on  the  concept  of  protecting  a  jun-son  from  economic  disaster 
resulting  from  legal  liability — by  defending  against  claims  and  pay- 
ing those  adjusted  to  be  valid.  Only  incidentally  was  the  combination 
of  the  legal  and  insurance  systems  thought  of  in  terms  of  providing 
reparation  to  the  victim.  In  more  recent  yeai-s.  there  has  been  a  shift 
in  concept.  Increasing  attention  has  been  focused  on  the  plight  of 
the  victim.  The  inquiry  now  centers  on  how  dependent  upon  fault  the 
rejxiration  system  should  be. 

Obviously,  the  question  being  posed  extend  far  beyond  the  interests 
of  automobile  insni-ance  and  its  regulation.  Numerous  groups  are  in- 
terested in  the  ultimate  result.  These  include  the  ]wlicyholder,  the 
claimants,  the  legal  professicm,  the  ])roviders  of  medical  services,  in- 
surers, agents,  unions,  et  cetera.  Because  of  the  Jiiany  groui>s  invohed, 
the  extensive  diversity  within  such  grou])s,  and  the  (•<)mj)lexity  of  the 
issues  involved,  a  wide  range  of  conflicting  attitudes  and  objectives 
exists.  The  NAIC,  following  a  comprehensive  background  study  by 
its  central  office  staff,  adopted  a  position  statement  which,  among  other 
things,  said  that  question  of  fault  versus  nonfault: 

Is  an  issue  involving  widespread  ramifications  far  Iteyond  the  traditional 
confines  of  insurance  rejnilation.  "The  decision  is  to  whether  the  i)resent  system 
should  1)0  reformed  is  not  a  leyal  decision  nor  is  it  a  statistical  one:  it  is  a 
question  of  values."  Thus  the  type  of  system  adoiited  is  a  broad  question  of 
puiilic  i»olicy.  The  NAIC,  therefore,  opposes  the  adojjtion  of  basic  chanses  in  the 

^  n.  Con.  Ros.  241,  92d  Con;?.,  1st  sess.  (1971 ). 


liability  system  on  a  Federal  level,  but  encourages  experimentation  with  different 
alternatives  on  a  State-by-State  basis." 

Mr.  Chairman,  the  report  from  ^vhich  I  quote  is  a  report  of  the 
Special  Committee  on  Automobile  Insurance  Problems  prepared  by 
the  NAIC  in  1969.  It  also  contains  a  statement  of  position  in  reference 
to  automobile  insurance  made  by  that  body,  and  I  would  like  to  sub- 
mit it  for  your  consideration. 

Mr.  Moss.  We  would  like  to  receive  it  for  our  committee  review 
rather  than  for  our  specific  record,  because  again  there  would  be  no 
sense  in  having  this  as  it  is  not  originally  from  you. 

Mr.  WoRTHiNGTON.  We  have  copies  available,  and  if  anybody  wants 
it.  it  will  be  available  in  the  future. 

JNIr.  Moss.  I  think  five  copies  will  be  sufficient  for  the  staff  and 
members  of  the  committee. 

(The  report  referred  to  may  be  found  in  the  connnittee  files.) 

Mr.  WoRTHiNGTON.  Our  responsibility  as  regulators  is  a  limited  one. 
If  private  enterprise  is  chosen  as  the  implementing  mechanism  ( whe- 
ther the  third  party  legal  system  is  retained,  modified,  or  eliminated),' 
our  function  would  continue  to  be  regulation  in  the  interest  of  a 
sound,  efficient,  and  equitable  system  on  behalf  of  the  insurance  con- 
suming public. 

Incidentally,  State  insurance  regulation  has  no  vested  interest  in 
either  eliminating  or  continuing  the  third  party  legal  liability  system 
for  automobile  insurance.  We  currently  oversee  both  fault  and  no-fault 
type  coverages.  What  is  ultimately  in  the  best  interest  of  the  i)ublic 
is  what  we  favor  and  support.  The  problem  is  determining  what  is 
ultimately  in  the  jjublic  interest. 

THE    STATE-BY-STATE   APPROACH 

While  we,  as  insurance  regulators,  will  not  be  the  ultimate  arbiters 
as  to  what  constitutes  the  most  appropriate  reparation  system  in  terms 
of  public  policy  objectives,  we  do  occupy  a  unique  vantage  point  for 
observing  the  existing  system.  State  insurance  departments  regulate 
insurers,  examine  their  operations,  approve  ])olicy  forms,  review 
policyholder  and  clairaholders  complaints,  and  respond  to  all  manner 
of  consumer  needs.  Consequently,  we  have  a  continuing  opportunity 
to  closely  observe  the  workings  of  the  insurance  mechanism  and  to  do 
so  from  the  public's  viewpoint.  Thus,  in  this  sense,  as  well  as  from 
reviewing  the  studies  made  by  the  NAIC,  DOT  and  individual  in- 
surance departments,  we  feel  our  observations  will  contribute  to  your 
deliberations. 

The  fault  versus  no-fault  concept  poses  numerous  complex  and 
difficult  issues.  x4mong  the  factors  requiring  primary  consideration 
are  finding  a  means  to  assure  that  payments  are  made  promptly,  that 
the  distribution  of  claims  payments  is  an  equitable  one,  and  that  a: 
greater  percentage  of  each  premiuui  dollar  is  paid  out  to  victims. 

In  addition,  consideration  must  be  given  to  overlapping  coverages 
and  premiums,  flexibility,  and  impact  on  rehabilitation.  Impli.-it  in 
these  factors  are  conflicting  attitudes  and  olijertivos.  Public  chimor 
over  increased  automobile  insurance  premiums  has  significantly  added 


-  NAIC  statement  of  position  on  automobile  insurance.  "Report  of  the  Special  Committee 
on  Automobile  Insurance  Problems,"  June  16,  1969,  p.  17.  The  report  was  adopted  by  the 
NAIC  in  June  1969.  In  addition,  the  report  contains  the  staff  background  stud.v. 
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to  the  pressure  for  change.  Proixments  of  no-fault  are  urging  that 
virtually  all  injuries  be  compensated  regardless  of  fault.  These  are 
conflicting  objectives — that  is,  lower  cost  versus  increjised  benefits. 
Thus  a  basic  question  becomes  what  benefits  the  public  wants,  what 
benefits  the  public  is  willing  to  forgo,  and  what  cost  level  the  public 
is  willing  to  accept. 

The  final  report  of  the  Department  of  Transportation,  as  well  as 
Secretary  Volpe's  presentation,  highlighted  the  multiplicity  of  op- 
tions confronting  us  and  the  need  for  experimentation.  For  example, 
the  report  named  six  basic  areas  of  consideration,  each  area  involvnig 
numerous  subconsiderations  within  itself:  (1)  the  legal  mle  govern- 
ing reparations,  (2)  the  role  of  insurance,  (3)  the  kmds  of  losses  to  be 
compensated,  (-l)  private  versus  social  insurance,  (5)  compulsory 
versus  voluntary  insurance,  and  (6)  insurance  and  the  loss  minimiza- 
tion objective.^  Alternative  approaches  raised  include  (1)  retain  the 
status  quo,  (2)  improve  the  present  tort  legal  liability  system  (for 
example,  judicial  reform,  shift  to  comparative  negligence,  regulate 
contingency  fees,  et  cetera),  (3)  rely  on  evolutionary  reform  by 
combining  fault  and  no-fault  coverages,  (4)  establish  a  total  no-fault 
system,  and  (5)  utilize  Government  insurance.* 

In  spite  of  the  mass  of  research  conducted,  the  general  public  has 
no  clear  concept  of  Avhat  is  involved  or  the  ramifications  posed  by 
the  various  alternative  methods.  The  DOT  report's  section  on  public 
opinion  makes  this  quite  obvious : 

In  general,  these  surveys  indicate  ttiat  the  public  has  mixed  attitudes  about 
the  performance  of  various  asi)ects  of  the  system,  is  generally  ill-informed  about 
the  current  system,  and,  on  the  whole,  shows  an  openness  to  change  when  made 
aware  of  alternatives  to  the  present  system." 

In  short,  a  clear  and  informed  consensus  has  not  yet  emerged. 
With  these  and  other  factors  in  mind,  the  NAIC  has  said : 

Because  factors,  concepts,  values,  and  attitudes  vary  from  locale  to  locale, 
this  public  policy  decision  can  best  be  made  on  a  State-by-State  basis  rather  than 
at  the  Federal  level.  This,  in  turn,  affords  the  opportunity  to  test  and  experiment 
with  different  approaches  on  a  limited  basis.  After  a  period,  of  exi^erience  with 
different  plans,  the  better  solutions  will  emerge.  The  NAIC,  therefore,  opposes 
the  adoption  of  basic  changes  in  the  liability  system  on  a  Federal  level,  but 
encourages  exi>erimentation  with  different  alternatives  on  a  State-by-State  basis. 
Whatever  the  system,  the  various  State  insurance  regulators  can  regulate  for 
the  public  interest  most  effectively  because  of  the  varied  needs  of  a  differing 
populace  in  the  several  States.  The  public  by  its  responses  to  legislation  and  by 
the  decisions  it  makes  in  the  marketplace  in  accepting  or  rejecting  various 
coverages  and  services  offered,  will  ultimately  settle  the  issue.' 

This  remains  the  judgment  of  the  NAIC.  Furthermore,  it  has  been 
subsec^uently  fortified  by  both  Secretary  Vol]:)e's  statement  before  the 
Senate  Commerce  Committee^  and  by  the  DOT  report  which  said: 

Moving  in  stages  toward  such  a  goal  would  allow  us  to  test  its  virtues  and 
discover  its  faults,  thereby  giving  us  new  knowledge  that  could  serve  to  modify 


»  Sfp  DOT.  "Motor  Vehicle  Crash  Losses  and  Tholr  Compensation  In  the  United  States." 
a  report  to  the  President  and  Congress,  101-111  (March  1971)  (hereafter  cited  as  the  DOT 
report). 

♦See  Id.  at  112-127. 

Bid.  at  81. 

•  NAIC  statement  of  position,  note  2  supra  at  17. 

'  "Nor  will  I  attempt  to  assess  here  the  relative  merits  of  all  the  various  reform  plans 
that  have  hecn  offered  as  alternatives  to  the  present  system.  In  this  thicket,  there  is  plainly 
much  loss  of  !i  fonsensus :  the  complexity  of  the  subject  and  its  problems  make  possible  an 
almost  limitless  numherof  combinations,  permutations,  and  variations  of  recovery  rules, 
insurance  coveraKos,  etc."  Statement  of  Secretary  of  Transportation  .John  A.  Volpe  before 
the  Senate  Commerce  Committee,  Mar.  18,  1971,  p.  2. 
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the  goal  itself.  A  little  observation  is  worth  a  great  deal  of  speculation,  and  State 
experience  with  diverse  plans  will  provide  us  with  that  opportunity  for  pilot 
project  testing  which  must  precede  massive  reform.* 

Furthermore,  Secretary  Volpe  said : 

First,  it  seems  clear,  at  least  to  us,  that  there  remains  much  legitimate  un- 
certainty about  how  far  and  how  fast  the  public  wants  or  is  willing  to  go  in  chang- 
ing the  reparations  system.  It  is  also  clear  that  there  exists  genuine  and  war- 
ranted concern  as  to  the  unknown  and  essentially  unknowable  price  and  cost 
implications  of  any  major  change  in  the  system,  which  of  course  would  ultimately 
affect  the  cost  and  quality  of  service  to  consumers  of  insurance.  Regulators  and 
other  responsible  public  officials  would  appear  to  share  these  feelings.  We.  our- 
selves, don't  claim  to  have  definite  answers  to  these  questions  either.  At  a  result, 
it  seems  to  us  that  we  should  seek  change  through  State  action,  but  consistent 
with  the  broad  outlines  or  principles  of  a  system  such  as  that  described  below. 
We  need  not  and  do  not  insist  that  a  single  reform  system  be  imposed  upon  all 
the  States.  The  experience  of  the  States  should  have  much  to  tell  us  about  the 
most  desirable  final  configuration  of  the  motor  vehicle  reparations  system.® 

In  brief,  we  simply  don't  know  at  this  point  what  the  answer  or 
combinations  of  answers  are.  With  all  due  respect  to  the  advocates  of 
the  Federal  no-fault  plan,  we  submit  that  no  one  knows  the  answers 
to  these  questions  (and  others  which  could  be  posed) — and  until  we 
do,  no  one  knows  what  final  form  a  national  program  should  take. 

CAVEATS  ON  FEDERAL  MANDATED  STANDARDS  AND  VOLUNTARY  GUIDELINES 

Secretary  Volpe  urged  that  change  commence  now  and  the  adminis- 
tration is  supporting  a  joint  concurrent  resolution  putting  the  States 
on  notice  that  they  are  expected  to  resolve  this  problem  within  a  rea- 
sonable period  of  time.  We  don't  disagree  that  some  change  is  needed, 
although  the  magnitude  or  direction  of  change  is  subject  to  intense 
debate. 

IMMEDIATE  UNIFORM   MASSIVE    CHANGE  IS   PREMATURE 

At  the  one  extreme  the  proposed  Uniform  Motor  Vehicle  Insurance 
Act  would  establish  rigid  statutory  standards  as  to  what  must  be 
m  an  automobile  insurance  policy.  Such  an  approach  has  the  practical 
effect  of  destroying  flexibility  and  tends  to  freeze  in  limitations 
in  coverage.^"  Perhaps  even  worse,  the  uniformity  imposed  would  pre- 
clude the  consuming  public  from  the  opportunity  to  register  its  choice 
over  a  meaningful  period  of  time  and  thereby  make  the  insurance 
mechanism  responsible  to  the  public's  evolving  concept  as  to  the  appro- 
priate balance  between  benefits  and  costs. 

THE   COST  FACTOR 

No  matter  how  hard  we  try,  it  is  either  impossible  or  foolhardy  to 
ignore  the  ramifications  of  the  cost  of  any  given  program  or  alterna- 
tive. As  the  NAIC  staff  study  pointed  out : 

In  appraising  the  worth  of  any  system,  a  very  important  consideration  is  the 
cost  of  such  system  as  compared  to  the  cost  of  possible  alternatives.  Public  clamor 


8  DOT  report,  p.  13.3. 

*  Volpe's  statement,  note  7. 

^o  The  chief  advantage  of  a  standard  policy  is  that  it  facilitates  prior  comparisons.  In 
the  past,  uniform  terms  have  often  led  to  uniform  and  noncompetitive  prices.  Competition 
in  policy  terms  usually  leads  to  moi'e  innovative  contrasts  and  broader  terms. 
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over  increasiiis  automobile  insurance  premium  levels  has  siiinificantly  added  to 
the  pressure  for  change.  *  *  *  the  NAIC  strongly  supports  efforts  to  reduce  the 
cost  of  automol)ile  insurance  to  the  public  to  the  extent  that  such  reductions  are 
consistent  with  other  major  objectives.  It  must  he  remembered  that  no  program 
can  meet  all  demands  since  the  demands  themselves  are  frequently  in  conflict. 
It  is  virtually  impossible  to  pay  more  accident  victims  more  dollars  and  reduce 
costs  at  the  same  time.  Thus,  whatever  changes  are  recommended  they  should  be 
evaluated  with  a  view  towards  the  best  balance  possible  between  conflicting  ob- 
jectives and  particularly  between  the  objectives  of  increased  benefits  and  cost 
savings." 

As  the  DOT  report  noted,  "consumer  attitudes  about  automobile  in- 
surance have  sliown  its  cost  to  lead  all  other  concerns."  ^-  Consequently 
any  proo-ram  which  does  not  afford  the  consumer  an  opportunity  to 
relate  the  benefits  he  desires  to  the  costs  he  must  pay  may  create  more 
public  dissatisfaction  than  it  eliminates. 

This  point  is  particularly  relevant  to  a  prooram  such  as  automol)ile 
insurance  whose  costs  are'  bound  to  increase.  The  DOT  repent  has 
recognized : 

Perhaps  the  most  pervasive  influence  upon  automobile  insurance  as  a  public 
issue  on  recent  years  has  been  inflation." 

In  effect,  an  automobile  insurance  company  is  a  mass  purchaser  of 

a  variety  of  goods  and  services  such  as  medical,  liospital,  lawyer  and 

court  services,  wage  replacements,  repair  goods  and  services,  et  cetera. 

As  the  cost  of  these  elements  increase,  the  cost  of  insurance  must  do 

the  same.^* 

If  such  costs  continue  to  inflate  (and  there  is  .little  reason  to  hoije  otherwise), 
initial  cost  savings  resulting  from  changing  the  system  would  soon  be  forgotten 
and  public  frustration  with  costs  would  arise  anew.  This  suggests  that,  while 
eflaciencies  in  the  system  are  important,  drastic  changes  aimed  at  reducing  pre- 
mium levels  (or  lessening  increases)  may  result  in  only  temporary  relief.^" 

Much  of  the  American  motoring  public  is  being  led  to  believe  that 
no-fault  is  a  panacea,  bringing  with  it  broader  coverage,  payment  in 
all  cases,  and  lower  costs.  The  idea  tliat  something  must  be  gi\'en  up 
in  order  to  get  something  else  back  has  not  yet  registered  in  many 
quarters.  The  passage  of  the  proposed  legislat^ion,  without  a  prelimi- 
nary period  of  trial  and  error  during  which  the  public  would  become 
educated  as  to  its  advantages  and  disadvantages  would  be  able  to  re- 
late its  wants  to  its  costs  by  choice  in  the  free  market,  could  set  the 
stage  for  massive  public  disenchantment  with  all  who  w-ere  connected 
with  its  enactment. 

The  establishment  of  minimum  mandatory  benefits,  such  as  those 
being  discussed,  in  a  Federal  statute  poses  far-reaching,  long  term 
ramifications.  In  fact,  the  same  can  be  said,  although  perhaps  to  a 
lesser  extent,  as  to  the  establishment  of  Federal  guidelines  to  which 
the  States  shoukl  strive  since  such  guidelines  would  tend  to  become 
the  minimum  nonn  of  consumers'  expectations  to  what  they  are  "en- 
titled to :  by  right," 

If  the  cost  of  such  benefit  exceeds  what  the  public  is  wnlliug  to 
pay,  Federal  subsidiaries  may  be  necessary  and  you  should  be  prepared 
to  recognize  that  ]X>tential  need. 

"  NAIC  rc'port,  note  2  supra  at  103. 
"DOTroport  at  l.^S. 
i:<  T'l.  .It  f;i. 

■■*  K.J.'.,  ovfr  the  piiKt  (Iffiulo  flnctors'  fpcs  nnrt  liospitMl  daily  sorvice  charges  Increased  58 
and  1.5n  i)prront.  rosiicctivfly.  Id.  at  01. 
1=  NAIC  report,  note  2  supra  at  103. 
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CAUSE  FOR  SKEPTICISM 

Though  we  don't  question  the  conviction  of  the  proponents  of  this 
proposed  Federal  act  as  to  the  Tightness  of  their  solution,  past  experi- 
ence with  massive  Federal  programs  entitles  us  to  voice  some  skep- 
ticism. For  example,  we  launched  into  medicare  and  medicaid  without 
an  adequate  exploration  and  testing  to  ascertain  the  cost  implications ; 
the  impact  on  the  delivery  of  health,  et  cetera.  The  program  is  now 
being  devoured  by  expenses,  the  demand  on  medical  facilities  has  sky- 
rocketed, and  now  a  few  short  years  later  persons  are  advocating  scrap- 
ping these  programs  and  launching  into  something  else.  In  conjimc- 
tion  with  national  health  plans  it  has  been  said : 

There  must  be  a  critical  review  not  only  of  the  estimated  cost  of  such  pro- 
posals but  with  the  financing  mechanisms  as  well  as  with  the  services  which 
are  expected  to  be  provided.  At  the  moment,  in  the  rush  to  design  these  new 
pi-oposals,  it  appears  to  be  forgotten  that  the  planners  of  Medicare  and  Medicaid 
grossly  underestimated  the  cost  of  these  programs.  They  also  gave  little  heed 
to  the  existing  shortage  of  health  manpower  and  facilities  which  had  been  seri- 
ously aggravated  by  these  new  programs.^" 

This  observation  could  apply  with  equal  force  to  the  proposals  for 
Federal  automobile  insurance  reform.  Forecasts  as  to  the  costs  of  this 
system  are  necessarily  conjectural.  It  is  only  by  a  process  of  trial  and 
error  that  the  public  will  ascertain  the  tiiie  costs  and  only  by  experi- 
mental efforts  at  the  State  level  can  the  best  solution  be  fomid  and 
earlier  mistakes  more  readily  rectified  before  they  assume  mimanage- 
able  proportions. 

This  example,  as  well  as  other  examples  wliich  could  be  named,  is 
not  cited  in  criticism  of  the  results  which  were  sought  but  rather  as  an 
example  of  what  occui'S  when  massive  Federal  involvement  and  plan- 
ning on  a  nationwide  uniform  basis  in  complex  areas  precedes  or 
supersedes  the  market  mechanism  as  an  allocator  of  economic  resources. 
Original  concepts  which  were  so  convincingly  put  forth  have  often 
proved  to  be  wrong,  but  the  adverse  consequences  of  the  error  have 
been  "frozen  in"  over  a  period  of  time. 

Let  us  avoid  making  a  similar  mistake  as  to  automobile  insurance, 
which  involves  100  million  automobile  drivers  and  nearly  all  Amer- 
ican families.  This  is  the  message  Secretary  Volpe  was  conveying  when 
he  emphasized  the  need  for  experimentation.  Certainly  tlie  Ontario 
experience — where  motorists  rejected  coverage  combining  the  fault  and 
no-fault  concepts  put  forth  on  a  voluntary  basis — should  give  one 
pause  in  mandating  a  fixed  imiform  standard  on  a  nationwide  basis. 

FEDERAL  GUIDELINES 

Although  we  support  the  State-by-State  approach  of  the  administra- 
tion, we  do  have  reservations  concerning  the  adoption  of  Federal  guide- 
lines or  objectives  such  as  those  in  the  proposed  concurrent  resolution. 
Such  standards,  in  addition  to  the  concern  previously  mentioned  above 
as  to  creation  of  certain  expectation,  tend  to  prejudge  what  the  market- 
place has  not  yet  passed  upon — for  example,  the  choice  of  an  essentially 
no-fault  over  a  reformed-fault  system,  the  determination  that  auto- 
mobile insurance  should  be  the  primary  coverage,  et  cetera.  Such  stand- 
is  Wheatley,  "Promises  and  Problems  of  National  Health  Insurance,''  an  address  before 
the  American  Pension  Conference,  New  York,  N.Y.,  March  1971. 
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arcls  tend  to  restrict  the  range  in  which  proposed  changes  would  fall 
and  hence  the  range  of  consumer  choice. 

This  does  not  s^ry  that  the  choices  implicit  in  the  standards  proposed 
are  incorrect  but  rather  they  are  premature.  If  there  are  to  be  minimum 
Federal  standards,  we  feel  that  broader  standards  which  give  greater 
meaning  to  experimentation  should  be  adopted.  The  minimum  criteria 
for  any  automobile  insurance  system  as  stated  bj^  the  NAIC  in  its 
statement  of  position  on  automobile  insurance  could  be  a  sample  of 
the  kind  of  Federal  standards  that  would  be  meaningful."  Neverthe- 
less, a  resolution  by  Congress  expressing  both  the  need  and  its  will 
for  prompt  State  action  in  exploring,  testing  and  implementing  im- 
provements in  the  existing  system  would  be  an  appropriate  indication 
of  the  sense  of  Congress.  This  would  serve  notice  on  both  the  business 
and  the  States  that  progress  is  expected. 

A  TIME  FOR  CHANGE  AND   CURRENT   MOMENTUM 

All  of  this  is  not  to  argue  for  the  status  quo,  nor  to  minimize  the 
impact  of  the  landmark  DOT  study,  congressional  hearings,  academic 
works.  State  insurance  departments'  efforts  and  NAIC  research.  Quite 
to  the  contrary,  each  of  these  have  significantly  contributed  to  the 
emerging  consensus  that  improvements  are  needed  and  have  pointed 
out  possible  directions  w^hich  should  be  considered  and  tested.  Further- 
more, the  NAIC  supports  the  administration's  position  of  recognizing 
not  only  the  worth  but  the  virtual  necessit}^  of  a  State-by- State 
approach  until  a  clearer  picture  emerges  as  to  the  riglit  answers — an 
answer  which  may  vary  from  State  to  State  or  region  to  region. 

To  some  proponents  of  the  Uniform  Motor  Vehicle  Insurance  Act, 
the  State-by-State  approach  is  tantamount  to  doing  nothing.  This  is 
incorrect.  In  addition  to  the  prod  from  Congress  in  the  form  of  a 
congressional  resolution,  the  States  are  receiving  the  same  pressures 
for  change  that  Congress  receives.  Few,  if  any,  argue  for  the  status 
quo.  The  basic  research  study  is  done.  As  of  the  early  part  of  this 
month,  we  understand  that  no  less  than  28  States  are  now  considering 
no-fault  or  modified  no-fault  legislation.  Other  States  have  created 
study  commissions.  Some  may  be  waiting  to  capitalize  on  the  experi- 
mentation of  others  and  others  no  doubt  are  waiting  to  see  if  Congress 
is  going  to  preempt  the  field  to  give  the  States  time  to  act.  The  pro- 
posals range  from  the  complete  no-fault  program  of  the  American 
Automobile  Insurance  Association  to  those  which  primarily  seek  to 
improve  the  existing  legal  liability  system  such  as  tlie  American  trial 
lawyer's  refoiTii  package  with  all  sorts  of  variations  in  between. 

""Whatever  Is  rlecicled  as  to  appropriate  lepal  framework,  the  NAIC  believes  that 
an^  automobile  Insurance  system  should  include  as  a   minimum  the  followlnc  elements  : 

'A.  Heady  access  to  Insurance  for  all  licensed  drivers  at  prices  which  are  reasonable, 
with  a  means  to  purchase  insurance  throuprh  an  assierned  rislt  mechanism  for  those  who 
cannot  pureha.se  It  In  the  voluntary  market. 

"B.  Provi.sion  for  prompt  payment  of  basic  economic  loss  and  lmprove<l  claims 
prneedures. 

"C.  Provision  for  protection  from  insolvencies,  uninsured  motorists,  and  hit-and-run 
drivers,  etc. 

"D.  Meaninsful  classifications  which  are  broad  enough  to  spread  risks  and  yet  not  so 
broad  as  to  lessen  availability  of  coverasre. 

."S"  ^  responsive  and  meaniufrful  pricinpr  and  marketing  system. 

"F.  Protection  for  the  Insured  npalnst  arbitrary  and  unfair  cancellation  and  nonrenewal. 
'G.  Full  disclosure  of  the  nature  of  the  coverage  to  the  purchaser." 


580 

Secretary  Volpe,  in  liis  statement  before  the  Senate  Commerce 

Committee,  said : 

Further  change  in  the  auto  reparation  system  at  the  State  level  has  clearly 
moved  off  dead  center  and  would  appear  to  be  achieving  some  momentum.  I 
could  not  have  made  that  statement  a  year  ago.  I  think  this  constructive  move 
should  be  encouraged,  perhaps  guided  and  helped  but  not  preempted  by  Federal 
action.  ^* 

The  activities  mentioned  above  support  the  basis  for  the  Secretary's 
beliefs  and  clearly  demonstrate  the  heightened  momentum.  At  this 
point,  with  so  many  different  and  sometimes  conflicting  ideas  floating 
around,  and  so  much  uncertainty  as  to  -vrhat  should  be  done,  it  is  too 
early  to  predict  what  the  States  will  and  will  not  do.  But  events  are 
moving  sufficiently  so,  in  our  judgment,  to  warrant  giving  the  States  an 
adequate  opportimity  to  act.  If  past  experience  is  any  guide  a  variety 
of  approaches  will  be  tested  and  the  best  features  of  the  various  pro- 
grams will  emerge.  At  that  point,  the  trend  will  be  toward  a  more  uni- 
form system  throughout  the  various  States. 

Of  course,  during  the  period  of  experimentation,  we  would  be  going 
through  a  phase  when  a  number  of  different  plans  would  be  used  in  a 
number  of  different  States.  America  is  a  mobile  Nation.  Complications 
can  be  expected  in  the  administration  of  a  system  as  significant  por- 
tions of  the  public  journey  across  State  lines.  During  this  period, 
insurers  operating  across  State  borders  will  have  to  provide  for  the 
variations  in  coverage  through  appropriate  endorsements.  It  will  pre- 
sent some  administrative  problems  for  the  insurers  and  regulatory 
problems  for  the  States.  But  this  is  a  small  price  to  pay  compared  to  the 
damage  which  could  occur  if  an  ill-considered  national  program  was 
imposed  upon  the  Nation  in  one  installment  from  the  top. 
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FEDERAL  EEGULATORY  USTTERVENTIGN 


Although  most  attention  on  the  proposed  Uniform  INIotor  Veliicle 
Insurance  Act  has  focused  on  the  mandating  of  the  no-fault  concept, 
the  act  poses  another  fundamental  issue,  that  is,  State  versus  Federal 
regulation  of  automobile  insurance.  There  can  be  no  mistake  as  to 
the  pervasive  regulatory  power  vested  in  the  Secretary  of  Transporta- 
tion. For  example,  the  Secretary  would:  (1)  determine  and  approve 
the  financial  substitutes  for  insurance,  that  is,  bonds,  self -insurance, 
(2)  determine  by  rules  and  regulations  the  percentage  of  responsibility 
for  net  economic  loss  assigned  to  motor  vehicles  larger  than  ordinary 
passenger  cars,  (3)  approve  policy  terms,  conditions,  exclusions,  and 
deductibles,  (4)  promulgate  a  uniform  statistical  plan  for  compilation 
of  claims  and  loss  experience  which  every  insurer  must  follow,  (5) 
require  standard  uniform  and  standard  minimal  policy  provisions, 
classes  of  risks,  and  rating  territories,  (6)  prescribe  niles  and  regula- 
tions under  which  insurers  would  submit  premiums  bein^  charged  for 
each  class  of  risk  in  each  rating  territory,  (7)  make  available  a  com- 
parison of  insurers'  rates  based  upon  claim  and  loss  experience,  (8)  or- 
ganize an  assigned  claims  bureau  in  each  State,  and  (9)  make,  amend, 
and  repeal  rules  and  regulations  as  he  deems  necessary. 

18  Volpe"s  statement,  note  7  supra. 
63-002— 71— pt.  2 IS 
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Under  existinc:  State  law,  tlie  insurance  de[)artnient  possesses  coni- 
]>rehensive  regulatory  authority  over  insurei's  doing  business  therein. 
For  exami)le,  State  regulation  oncom})asses  these  elements:  (1)  the 
incorponition  of  conipanie^s,  qualifications,  capital  and  surplus  re- 
quirements, et  cetera,  (2)  the  specification  of  required  reserves,  (3) 
the  specifications  of  the  areas  in  which  insurance  assets  may  be  invested, 
(4)  the  approval  of  policy  forms,  (5)  the  supervision  or  monitoring 
of  rates,  for  ade(iuacy,  excessiveness,  and  nondiscrimination,  (6)  the 
collection  of  statistics  and  the  making  of  reports,  (7)  tiie  examination 
of  companies  to  determine  if  reserves  are  adequate,  investments  comply 
with  tlie  law,  claim  practices  are  satisfactory,  et  cetera,  (8)  the  licens- 
ing and  supervision  of  those  who  sell  insurance,  and  (9)  provision 
for  residual  coverages  such  as  the  assigned  risk  plans. 

The  regulatoiy  overlap  is  substantial  and  clear.  Confusion,  waste, 
an  increasingly  complex  system,  and  extra  cost  to  the  taxpayer  in  ad- 
ministering the  automobile  insurance  is  bound  to  result.  "We  submit 
that  such  a  dual  system  is  not  in  the  public  interest. 

In  tliis  connection,  it  should  be  pointed  out  that  the  DOT  report 
recognized  that : 

*  *  *  the  basic  determinant  of  the  size  and  nature  of  the  compensation  re- 
quirement, i.e.,  car  crash  losses,  is  almost  entirely,  if  not  completely,  a  function 
of  outside  forces — traffic,  law  enforcement,  safety  measure,  car  design,  driver 
licensing  and  education,  highway  design,  et  cetera.  Loss  costs,  themselves, 
reflect  the  prices  being  charged  in  the  market  place  for  hospital  and  medical 
care,  auto  repair  and  replacement  parts,  legal  services,  the  cost  of  vehicles,  et 
cetera,  and  they,  too,  cannot  be  significantly  influenced,  at  least  directly,  by  the 
compensation  mechanism."  " 

The  NAIC  earlier  reached  the  same  conclusion. 

TraflBc  safety  or  the  absence  thereof,  the  economic  climate  within  which 
automobile  insurance  functions  and  the  legal  system  upon  which  it  rests  have 
a  fundamental  impact  on  the  cost  and  the  operation  of  the  automobile  insurance 
sy.stem  despite  the  fact  that  they  are  external  to  the  system  and  not  subject  to 
that  system's  control.  Nevertheless  they  comprise  the  framework  within  which 
the  system  functions.  Although  the  insurance  system  has  its  defects,  some  of 
the  basic  problems  are  caused  externally  and  can  only  be  remedied  outside  the 
system.  Congress,  various  federal  agencies  and  administration,  the  judicial 
system,  the  providers  of  medical  services,  the  automotive  industry,  state  activity 
or  lack  thereof  in  traflSc  safety,  et  cetera,  all  have  contributed  to  the  basic 
problems.''" 

Thus  the  insurance  industry  and  the  regulators  thereof  have  had 
to  function  in  a  legal,  social,  and  economic  environment  not  of  its 
own  choosing.  The  problems  stemming  from  this  environment  should 
not  be  translated  into  discarding  those  operating  within  it  as  long  as 
they  commit  themselves  to  adjust  to  a  new  environment  when  it  comes 
about.  The  DOT  report,  at  the  outset,  made  this  same  point : 

The  conclusions  made  about  the  present  system  and  its  operations  shoidd  not 
be  interpreted  to  reflect  adversely  on  any  of  the  participants.  The  subject  under 
investig.ition  was  in  fact  the  "system"  and  not  those  who  have  tried  to  make 
it  run  and  improve  it.  The  conclusions  are  directed  to  the  system."^ 

Furthermore,  the  administration  in  the  proposed  resolution  stated 
that : 

Tlie  principal  problems  and  abuses  with  respect  to  automobile  insurance  stem 
from  the  defects  in  the  sys"tem  for  compensating  accident  victims  .  .  .  rather 

1"  DOT  roimrf-.  p.  Iv. 

="  Report  of  the  NAIC  Special  Committee  on  Automobile  Insurance  Problems,  15  (June 
lOfiO). 

^  DOT  report,  p.  Iv. 


59il 

than  from  defects  in  the  insurance  institution  or  in  its  regulation  by  the  several 
states. 

Consequently,  shifting-  to  a  Federal  regulatory  mechanism  (even 
if  Federal  guidelines  or  objectives  are  adopted)  is  not  warranted  nor 
recommended  by  the  comprehensive  studies  made.  As  indicated  earlier, 
the  State  msurance  regulating  mechanism  has  no  vested  interest  other 
than  its  commitment  to  meeting  the  public  needs  in  the  extent  to 
which  the  tort  liability  system  is  modified  or  eliminated.  We  regulate 
the  providing  of  insurance  now  and  can  continue  to  do  so  on  either  a 
fault  or  no- fault  basis  on  either  basis. 

A  PRzVCTICAL  NOTE 

As  has  been  aptly  pointed  out  elsewhere  and  referred  to  in  this 
statement,  inflation  has  been  the  prime  cause  in  rate  increases.  Thus 
the  basic  responsibility  for  the  problem  generated  rests  in  Washington. 
Public  expenditures,  increase  in  governmental  activities,  deficits,  mone- 
tary policy,  taxation,  et  cetera,  all  (with  the  exception  of  monetary 
policy)  under  the  control  of  Congress  largely  determines  the  presence 
or  absence  of  inflation. 

This  is  not  to  say  that  improvements  cannot  or  should  not  be  made 
in  the  insurance  mechanism  at  the  State  level.  They  should  be  made 
and  they  are  being  made.  But  the  respite  will  only  be  temporary  if 
inflation  continues  to  take  its  inexorable  toll.  Efforts  by  Congress  to 
deal  with  inflation,  often  hampered  by  political  considerations,  liave 
not  lieen  effective  thus  far  and  there  is  national  pessimism  about  the 
likelihood  of  any  improvement  in  the  picture. 

SUMIVIARY 

The  basic  issue  with  which  we  are  confronted  is  the  appropriate 
means  to  test  and/or  implement  the  no-fault  concept  as  it  applies  to 
motor  vehicle  insurance.  Wliether  or  not  this  concept  or  some  varia- 
tion should  be  adopted  is  a  question  of  public  policy  which  extends 
beyond  the  traditional  confines  of  insurance  and  the  regulation  there- 
of. Whatever  the  decision,  however  the  State  insurance  departments 
have  and  continue  to  be  prepared  to  regulate  in  the  public  interest. 

This  whole  question  involves  a  host  of  complex  factors,  conflicting 
objectives  and  a  multiplicity  of  alternatives.  As  the  DOT  report  docu- 
mented, the  public  attitudes,  and  understandably  so,  are  confused  and 
"mixed."  As  a  consequence,  the  NAIC  opposed  the  enactment  of 
the  proposed  no-fault  legislation  on  a  Federal  national  level  and  rec- 
ommends experimentation  on  a  State-by-State  basis  to  resolve  the 
problems  posed  in  a  manner  responsible  to  the  public's  choice  in  the 
marketplace  reflecting  its  balance  between  benefits  it  wants  at  costs 
it  is  willing  to  pay.  A  congressional  mandate  as  to  mandatory  and 
uniform  coverage  would  destroy  flexibility,  freeze  in  error  and  pre- 
clude choice  and  self-determination.  Massive  Federal  involvement, 
would  seem  to  be  premature.  Similarly  we  express  reservations  as  to 
the  establishment  of  Federal  guidelines  or  objectives  since  these  wouJd 
prejudge  what  the  market  has  not  yet  passed  upon  and  would  tend  to 
inhibit  the  range  of  consumer  choice. 

These  comments  are  not  to  argue  for  the  status  quo  nor  against  the 
no-fault  concept  set  out  in  the  proposed  legislation.  We  agree  that 
some  change  is  needed,  although  the  extent  is  subject  to  debate.  The 
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XAIC  supports  utilizing  the  State  approach  to  ascertain  the  best  plan 
or  plans.  This  process  is  already  well  underway  as  indicated  by  the 
already  extensive  actirity  at  the  State  level. 

Furthermore,  the  NAIC  opposes  legislation  which  interjects  an  ex- 
tensive Federal  regulatory  mechanism  over  automobile  insurance. 
Such  would  create  duplicatory  regulation,  confusion,  and  unnecessary 
exj^enses.  Both  Secretary  Volpe's  statement  and  the  comprehensive 
DOT  study  clear,  •  indicate  that  such  intervention  is  not  warranted 
so  long  as  the  States  can  continue  to  adjust  to  the  changing  environ- 
ment. Furthermore,  the  proposed  statute  with  its  mandator}''  uni- 
formit}'  and  inflexibility  would  turn  back  the  clock  25  years  to  recreate 
what  tiie  antitrust  laws  and  the  Senate  Antitrust  and  Monopoly  Sub- 
conunittee  have  attempted  to  discourage  these  jjast  many  years. 

In  short,  the  NAIC  endorses  the  administration's  jwsitions  on  ex- 
permienting  with  different  approaches  at  the  State  level.  If  Congress 
believes  that  some  type  of  congressional  action  is  necessary-,  we  feel 
that  the  resolution  approach  is  the  most  appropriate.  However,  the  in- 
clusion of  specific  Federal  standards  in  such  a  resolution  would  be  pre- 
mature and  would  intend  to  inhibit  the  wide  range  of  experimentation 
which  it  seeks  to  achie^-e.  On  the  other  hand,  the  resolution  could 
express  the  "sense  of  Congress"  by  pointing  out  the  problems,  taking 
cognizance  of  the  various  studies  and  conflicting  objectives  and  call- 
ing upon  the  States  the  industry,  and  other  interested  parties  to  develop 
and  test  solutions  within  a  reasonable  period  of  tune,  such  as  5  years. 
Failure  to  do  so  could  be  construed  as  an  invitation  for  Congress  to 
undertake  the  task. 

That  concludes  my  prepared  testimony,  gentlemen,  and  I  would  be 
pleased  to  answer  any  questions  you  might  have,  if  I  can. 

Mr.  Moss.  What  is  the  status  of  no-fault  in  your  own  State,  or  of  any 
change  in  the  insurance  system  in  your  own  State? 

Mr.  WoRTHiNGTOX.  We  have  a  bill  which  is  before  the  Iowa  Legis- 
lature, before  the  House  and  Senate  in  their  commerce  committees, 
which  provides  for  a  modified  kind  of  no-fault  system  which  meets  the 
minimum  standards  that  Secretary  Volpe  has  stated,  and  it  provides 
for  the  coverage  for  medical  payment 

It  modified,  as  I  said  no-fault.  It  retains  the  right  of  an  insurance  to 
subrogate  another  carrier  if  that  person  is  insured  and  has  been  at 
fault. 

Our  bill  goes  further  than  any  bills  Congress  has  before  it  or  any 
State  has,  in  that  we  are  also  attempting  to  deal  with  the  automobile 
insurance  problem  in  a  perfective  way,  Avhich,  I  think:,  needs  more 
attention;  that  is,  our  bill  substantially  alters  the  driving  laws  in 
our  State  making  it  more  difficult  for  a  person  to  maintain  and  obtain 
a  driver's  license. 

It  speaks  to  the  problems  on  the  highways,  the  habitual  violators 
of  traffic  laws,  drunken  drivers,  and  it  speaks  to  the  automobile  itself. 
I  would  hope  Congress  would  take  more  definitive  action  in  that  area. 

Our  bill  would  provide  that  a  car  cannot  be  licensed  on  public  high- 
ways if  it  exceeded  80  miles  an  hour.  No  car  could  be  licensed  for  use 
on  liighways  if  it  can  accelerate  from  zero  to  60  in  90  seconds  or  less.  It 
provides  for  protective  bumpers,  and  it  provides  other  safeguards. 

We  are  saying  in  Iowa  that  the  automobile  insurance  problem  is 
much  broader  than  the  tort  system.  It  involves  the  cars  people  drive, 
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and  it  involves  the  drivers  from  other  States  as  well  as  involving  the 
tort  system. 

Mr.  Moss.  Do  you  have  any  complaints  from  the  Iowa  motorists 
over  the  cancellation  of  their  policies  ? 

Mr.  WoRTHiNGTON.  We  adopted  2  years  ago  a  law  which  provides 
a  measure  against  cancellation  and  protects  against  nonrenewal. 

Mr.  Moss.  Do  you  have  cancellations  ? 

Mr.  WoRTHiNGTON.  We  have  cancellations. 

Mr.  Moss.  Are  they  increasing  ? 

Mr.  WoRTHiNGTON.  They  are  decreasing,  with  the  inception  of  the 
law  that  was  passed  about  18  months  ago. 

Mr.  Moss.  Under  the  new  law  what  does  it  require  ? 

Mr.  WoRTHiNGTON.  It  providcs  that  automobile  insurance  policies 
can  be  canceled  only  for  purposes  of  nonpayment  of  premium  or  loss 
of  drivers  license,  along  with  other  minor  things. 

Mr.  Moss.  Are  you  adding  failures  to  renew  ? 

Mr.  WoRTHiNGTON.  The  law  provides  that  an  automobile  insurance 
company  cannot  fail  to  renew  a  policy  for  reasons  of  a  person's  oc- 
cupation or  residence. 

Mr.  Moss.  Are  any  of  the  insurance  companies  withdrawing  Iowa 
business  ? 

Mr.  WoRTHiNGTON.  No,  they  are  not.  As  a  matter  of  fact,  I  have  a 
letter  from  one  of  the  leading  insurance  companies  in  the  United 
States  saying  that  the  market  position  is  such  in  Iowa  that  they  want 
us  to  clearly  understand  that  his  company  is  attempting  to  expand 
their  business  in  Iowa,  notwithstanding  their  withdrawal  from  other 
areas  of  the  country. 

Mr.  Moss.  You  have  had  no  increase  in  either  failures  to  renew  or 
cancellation  ? 

Mr.  WoRTHiNGTON.  Not  within  the  last  18  months  since  the  new  law 
went  into  effect. 

Mr.  Moss.  Could  you  explain  for  the  committee  the  pattern  over 
the  last  3  years  of  the  failures  to  renew  and  cancellations,  giving  us 
both  the  statistics  for  the  period  prior  to  the  enactment  of  the  law  and 
the  18  months  since  the  law  was  enacted  ? 

Mr.  WoRTHiNGTON.  Yes,  we  can.  The  committee  needs  to  under- 
stand, however,  that  our  statistics  are  ones  that  have  been  generated 
in  such  a  manner  that  they  may  be  subject  to  some  question  from  a 
statistical  person.  They  appear  to  be  satisfactory  to  satisfy  us  in  our 
conviction  that  they  are  accurate,  but  a  statistician  might  say  that  we 
have  an  inaccurate  situation  of  this  nature. 

Mr.  Moss.  It  is,  rather  than  an  actual  tabulation  of  complaints. 

Mr.  WoRTHiNGTON.  Wliat  we  did  prior  to  the  law  was  send  a  ques- 
tionnaire to  every  company  licensed  in  Iowa  asking  them  to  keep  rec- 
ords for  a  period  of  time  as  to  who  they  canceled,  the  reasons,  and 
what  policies  they  failed  to  renew  and  what  reasons  they  gave  for 
nonrenewal.  This  was  lOO-i^ercent  sampling  for  these  companies  for 
2  months. 

Mr.  Moss.  Are  they  required  by  law  to  maintain  these,  or  was  this 
an  acconunodation  to  your  office  ? 

Mr.  WoRTHiNGTON.  Tliis  was  something  we  requested  of  them  to  do. 

Mr.  Moss.  Did  they  all  do  it  ? 

Mr.  WoRTHiNGTON.  During  that  2-month  period. 
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Mr.  Moss.  Did  you  test  it  to  determine  the  accuracy  of  determining 
those  statistics  that  have  been  supplied  you  ? 

Mr.  WoRTTTixGTOx.  "Wc  havc  no  reason  to  believe  they  are  not 
accurate. 

Mr.  Moss.  Do  you  have  reason  to  believe  they  are  accurate  ? 

Mr.  "WoRTiiixGTOx.  Yes,  we  do. 

Mr.  ]Moss.  A^liat  is  the  reason  ? 

Mr.  AVoRTiiixGTON.  That  the  complaints  "we  received  from  the 
policyholders  appear  to  be  in  direct  proportion  to  the  information  we 
received. 

]Mr.  ]Moss.  Then  you  have  some  method  of  validating  the  figures 
given  to  you  by  the  companies  ? 

Mr.  WoRTHiNGTON.  Yes,  sir. 

Mr.  Moss.  You  correlated  the  actual  complaints  with  the  statistics 
supplied  by  the  carriers ;  is  that  true  ? 

Mr.  WoRTiiixGTON.  What  I  am  saying,  from  my  training  in  college, 
what  little  I  studied  of  statistics,  I  didn't  apply  the  very  technical  tests 
that  you  have  to  do  in  statistics  to  be  sure. 

Mr.  ]Moss.  Well,  if  you  give  us  the  method  utilized  in  ol^taining  the 
statistics,  then  we  can  undertake  some  appropriate  evaluation  for  some 
of  them. 

What  is  the  outlook  for  the  enactment  of  this  package  of  legislation 
in  the  Iowa  Legislature  ? 

Mr.  WoRTHiNGTON.  I  mentioned  at  some  point  in  my  testimony  that 
some  States 

Mr.  Moss.  I  mean  only  Iowa. 

Mr.  WoRTiiiNGTON.  Let  me  continue  this  wa}^:  Some  States  are 
preparing  to  act ;  other  States  are  waiting  to  see  what  Congress  is  going 
to  do,  and  other  States  are  waiting  to  see  what  other  States  do. 

In  Iowa,  the  chairman  of  the  Commerce  Committee  has  asked  for 
complete  copies  of  everything  your  committee  is  doing  so  he  can  see 
and  determine  wlu^ther  Congress  is  going  to  preempt  the  States.  If 
Congress  does  not  preempt  the  States'  rights,  then  he  intends  to  act.  If 
Congress  does  preempt  the  States  or  set  guidelines,  he  intends  to  move 
as  ra])idly  as  possible,  it  is  my  understanding,  toward  meeting  those 
guidelines  or  toward  providing  a  bill  for  Iowa  citizens. 

We  are  in  a  quandary,  and  I  think  most  States  are  in  that;  that  if 
you  pass  the  legislation  you  i^ropose  to  pass.  Avll^te^•er  action  we  take 
now  would  be  preempted  by  youi-  actions  and  probably  not  in  the  best 
interests,  because  we  would  have  conflict. 

Mr.  Moss.  Well,  I  have  here  a  clipping  from  the  Des  Moines  Trib- 
une, Wednesday,  April  7,  1071,  by  Jack  Coft'man  of  the  Des  Moines 
Eegister  and  Tribune  Co. 

The  headline  says:  "Insurance,  Safety  Bill,  Fischer  Doubts  Vote 
This  Year." 

It  goes  on  to  say:  "Tlie  legislation  is  in  the  house  commerce  com- 
mittee, nerve  center  of  insurance  legislation  in  the  Iowa  Legislature. 
Representative  Harold  Fischer,  powerful  chairman  of  the  commerce 
committee,  is  'ticked  oft'  about  the  way  the  bill  was  presented  and 
'donl)<s*  thoi-e  will  he  any  action  on  it  this  year." 

It  indicates  many  reasons  remote  from  the  Congress  as  to  the  basis 
of  that  conclusion. 
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"Fischer,  tin  insurance  man  himself,  keeps  tight  control  over  the  com- 
merce committee,  and  very  little  insurance  legislation  gets  considered 
by  the  legislature  v/ithout  his  blessing." 

Is  that  factual  ? 

Mr.  WoRTiiiNGTOisr.  I  think  as  I  stated  the  position,  Mr.  Chairman,  it 
is  more  factual  than  the  newspaper  article. 

]Mr.  ]Moss.  In  other  words,  you  say  he  is  perfectly  willing  to  move 
at  this  time  ? 

]Mr.  WoRTiiixGTON.  As  soon  as  he  laiows  what  Congress  is  going  to 


do,  I  can  present  to  you 

]\Ir.  ]Moss.  T^'liy  don't  you  cany  the  message  back  to  him  that  if  he 
moves  quickly  he  might  discourage  Congress. 

Mr.  WoRTiiiXGTOK".  I  can  read  to  you  a  letter  he  has  sent  to  me  since 
that  article  appeared  requesting  me  to  tell  him  what  the  Congress  was 
going  to  do  to  make  sure  you  weren't  going  to  preempt  his  rights. 

Mr.  ]Moss.  I  understand  he  has  referred  it  to  a  subcommittee,  but  so 
far  the  bill  has  not  even  been  printed,  and  the  reason  is  that  it  has 
not  met  on  it  at  all,  and  that  the  subcommittee  has  two  of  its  three 
members  who  are  insurance  men ;  is  that  correct? 

Mr.  WoRTHiNGTON.  Your  information  is  not  entirely  accurate. 

]Mr.  IMoss.  I  am  reading  from  one  of  your  very  distinguished  news- 
papers, and  if  there  are  inaccuracies,  I  would  like  you  to  give  us  the 
accurate  information.  Are  there  two  or  three  members  of  the 
committee ■ 

Mr.  "WoRTHiNGTox.  lusurance  men ;  yes,  sir. 

Mr.  ]Moss.  Has  the  bill  been  printed  ? 

Mr.  WoRTHiNGTON.  It  lias  not  been  printed  by  the  legislative  re- 
search bureau.  It  has  been  supplied  to  all  of  the  legislators. 

Mr.  IMoss.  By  whom  ? 

Mr.  WoRTHiNGTON.  By  our  insurance  department. 

Mr.  Moss.  The  insurance  department  printed  the  bill  and  supplied 
it  to  the  legislators  ? 

Mr.  WORTHINGTON.  YcS. 

Mr.  Moss.  Don't  you  print  bills  after  they  are  introduced  in  the 
legislature  ? 

Mr.  WoRTHTXGTON".  Let  me  explain  the  Iowa  system. 

Mr.  INIoss.  I  think  all  that  is  necessary  is  a  yes  or  no. 

]Mr.  WoRTHiXGTON.  I  think  more  than  that  is  necessary,  because  you 
are  trying  to  ridicule  our  bill. 

Mr.  ]Moss.  This  Chair  will  determine  the  needs  that  he  has  when 
he  asks  a  question,  with  all  due  deference  to  you.  This  is  the  Congress, 
and  you  will  comply  with  the  rules  and  the  customs  of  the  Congress. 

In  this  instance,  I  ask  the  question,  and  I  want  the  answer  to  that 
question.  I  don't  need  a  lecture  on  the  political  structure  of  the  State 
of  Iowa.  I  want  only  that  item  answered. 

Mr.  WoRTHiNGTON.  I  apologize,  INIr.  Chairman.  I  wasn't  attempting 
to  tell  you  how  to  do  thing-s.  It  is  a  very  unique  situation. 

Mr.  Moss.  Do  they  print  bills  when  they  are  introduced  ? 

Mr.  WoRTHiNGTON.  Not  always.  A  bill  can  be  introduced  by  title. 

Mr.  Moss.  Well,  what  you  are  saying  is  that  they  use  the  custom  of 
many  State  legislatures  of  skeleton  bills ;  is  that  correct  ? 
_  Mr.  WoRTHiNGTON.  A  bill  can  be  introduced  by  title,  and  the  legisla- 
tive research  bureau  then  puts  it  in  the  form  that  they  require  it. 
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Mr.  Moss.  In  otlier  words,  they  put  in  a  skeleton  bill.  Is  that  what 
was  introduced  by  title? 

Mr.  "WoRTHiNGTOx.  Yes.  it  was  introduced  in  its  entirety  and  by  title 
and  submitted  to  the  legislative  research  bureau  to  fit 

!Mr.  Moss.  It  was  printed  then  only  by  title  ? 

iMr.  AYoRTHiNGTON.  Yes,  sir. 

;Mr.  Moss.  Has  the  committee  met  or  taken  any  action  ? 

Mr.  WoKTHiXGTON.  The  subcommittee  has  met.  The  subcommittee 
is  awaiting  the  direction  of  the  parent  committee  as  to  whether  they 
feel  it  is  necessary  that  they  act. 

Mr.  Moss.  Did  Fischer  contact  you  last  November  regarding  the 
legislative  program,  and  did  you  say  that  you  didn't  have  a  legislative 
program  ? 

Mr.  WoRTHiNGTON.  When  he  contacted  me  last  November,  I  said  our 
legislative  program  was  not  yet  prepared. 

Mr.  Moss.  Well,  here  is  the  quote : 

Fischer  said  he  and  other  members  of  his  committee — and  this  is  backgroimd — 
contacted  Worthington  last  November  and  asked  about  his  legislature  program. 

"He  said  he  didn't  have  a  legislative  program,"  Fischer  continued,  "and  here 
he  comes,  two  months  after  the  session  starts,  with  an  S8-page  bill." 

Is  that  correct  ? 

Mr.  Worthington.  The  quote  is  not  completely  accurate.  Our  bill 
was  not  prepared  yet. 

Mr.  Moss.  In  other  words,  you  did  have  a  program,  but  it  was  not 
prepared  ? 

Mr.  Worthington.  That  is  correct. 

Mr.  Moss.  I  notice  you  also  have  requirements  for  bumper  height 
standardization. 

Mr.  Worthington.  Yes. 

Mr.  Moss.  Do  you  think  that  can  be  achieved  on  a  State-by-State 
basis  ? 

Mr.  Worthington.  Yes,  I  think  it  can. 

Mr.  Moss.  Do  you  think  that  automobile  manufacturers  can  agree 
with  you  it  can  be?  We  seem  to  have  difficulty  getting  it  on  a  Federal 
basis. 

Mr.  Worthington.  I  think  this  is  a  case  where  the  States  can  act 
more  eflPectively  than  the  Congress  can. 

Mr.  Moss.  Well,  you  know  I  chaired  this  same  committee  just  a  few 
years  ago  when  we  heard  auto  safety  legislation  and  the  rej">resentation 
was  made  at  that  time  by  representatives  of  the  States  that  had  the 
thrust  of  saying  if  you  don't  do  it,  it  won't  be  done  because  we  can't 
doit. 

Now,  maybe  they  were  uninformed.  They  were  with  the  motor  vehi- 
cle department,  and  you  disagree  with  them  and  say  they  are  not  ac- 
curate! v  reflected  ? 

Mr.  Worthington.  Yes. 

Mr.  Moss.  Do  you  mean  to  say  that  seriously — Iowa  is  not  one  of 
the  smallest  States  in  the  Union — with  the  market  for  automobiles  in 
Iowa  that  the  imposition  of  a  standard  there  would  lead  to  adoption 
of  a  nationwide  standard?  What  happens  if  you  agree  on,  let  us  say, 
a  15-inch  bumper  clearance  uniformly  and  another  States  requires  18 
and  another  one  12?  Who  ]:)roduces  the  automobiles  to  meet  all  of 
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tliem?  Do  they  go  to  the  12-,  15-  or  18-inch  space  for  bumper  clear- 
ance ? 

Mr.  WoRTHiNGTON.  I  would  hope  there  would  be  uniformity,  Mr. 
Chairman. 

Mr.  Moss.  How  do  we  achieve  that  ? 

Mr.  WoRTHiNGTON.  In  your  State,  for  example,  if  my  recollection 
is  correct,  they  led  the  comitry  in  terms  of  pollution  controls  for  auto- 
mobilies  and  prepared  to  make  requirements  on  the  manufactures  for 
minimum  standards  which  has  drastically  influenced  the  whole  system 
in  the  United  States. 

Mr.  Moss.  Well,  we  imposed  a  Federal  standard  on  pollution,  and 
then  we  exempted  California  from  the  Federal  standard  as  long  as  it 
has  standards  equal  to  or  higher  than  the  Federal  standards.  I  carried 
that  onto  the  floor  of  the  House. 

Mr.  WoRTiiiNGTON-.  And  California  is  to  be  congratulated  for  their 
leadership. 

Mr.  Moss.  But  if  we  had  10  State  standards,  how  would  we  achieve 
uniformity  ? 

Mr.  WoRTHiNGTON.  I  think,  Mr.  Chairman,  one  of  the  things  the 
organization  I  am  here  representing  stands  for  are  the  things  that  are 
necessary 

Mr.  Moss.  That  is  like  motherhood  and  we  are  all  for  uniformitj'. 
How  do  we  achieve  it  within  some  timely  frame  of  reference?  "V^liat 
would  be  a  reasonable  period  ? 

Let  us  move  away  from  that  and  into  insurance.  On  this  last  page 
here  you  talk  about  us  taking  a  5-year  period.  At  the  end  of  5  years 
what  do  you  think  we  should  do  then?  Maybe  we  will  have  5  or  6 
States  which  in  the  intervening  time  acted  on  bringing  their  insurance 
laws  into  reasonable  conformity  with  the  proposals  made  by  the 
Secretary  in  the  resolution  now  before  this  subcommittee. 

Mr.  WoRTHiNGTON.  My  position  on  this  has  been  stated  before  in 
congressional  halls,  and  I  am  pleased  to  be  able  to  state  it  again,  and 
that  is  that  the  National  Association  of  Insurance  Commissioners  op- 
posed this  kind  of  Federal  preemption  or  movement  into  their  areas 
only  so  far  as  the  States  fail  to  respond. 

If,  after  5  years  the  States  do  not  respond,  then  I  would  be  one  of 
the  first  to  come  in  and  say,  gentlemen,  it  is  necessar}'  for  you  to  move 
in  directly  with  some  force  and  effect  in  the  field  and  provide  this 
need. 

Mr.  Moss.  What  is  the  manpower  strength  of  the  Iowa  Insurance 
Department  ? 

Mr.  WoRTHiNGTOx.  We  have  about  70  people. 

Mr.  ]\Ioss.  Seventy  employees.  What  is  the  budget  for  the  depart- 
ment ? 

Mr.  WoRTHiNGTON.  Arouud  $1  million. 

Mr.  Moss.  Don't  you  have  the  figure  ? 

Mr.  WoRTTTiNGTOTs^.  I  dou't  havc  the  figures  with  me,  no,  sir.  It  is 
apDroximatelv  $1  million. 

Mr.  Moss.  Over  a  million  or  under  a  million?  Would  you  like  to 
supply  tlie  exact  figure  for  the  committee  ? 

Mr.  WoRTHiNGTON.  I  can  do  tha  t. 
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Mr.  ^[oss.  "Wo  will  hold  the  record  without  objection  at  this  point 
and  receive  it. 

(The  following  material  was  received  for  the  record :) 

IOWA  INSURANCE  DEPARTMENT  BUDGET  (INCLUDES  ONLY  EXPENDITURES 
FOR  INSURANCE  REGULATORY  ACTIVITIES) 

Materials 
and 
supplies 
Travel  and  Capital 

Salaries         expense         printing  outlay  Other  Total 


Year: 

1970-724,045 

537, 

558.  00 

70,  80O  31 

53,  608.  24 

9,  303. 

19 

18,154.34 

689, 424 

1969- 

-724,045 

502, 

066.42 

54, 

229.75 

20,  286. 

58 

6,374.95 

9,  874.  27 

593,  832 

1968. 

317, 

130.  00 

12, 

709.  00 

30,810. 

00 

3,734. 

50  . 

364, 383 

Mr.  Moss.  The  House  has  a  rollcall  on  now,  and  it  is  going  to  be 
necessary  for  us  to  go  to  the  floor,  so  we  will  adjourn  until  2  o'clock, 
at  which  time  we  will  return  and  attempt  to  conclude  with  you  and 
move  on  to  Mr.  Andre  Maisonpierre  and  Mr.  Loescher  and  Mr.  Clay- 
man  in  that  order. 

(Whereupon,  at  12:30  p.m.  the  subcommittee  recessed,  to  reconvene 
at  2  p.m.  the  same  day.) 

AFTERNOON   SESSION 

Mr.  Moss.  The  committee  will  be  in  order. 

]\Ir,  Worthington  and  Mr.  Hansen,  you  may  return  to  the  witness 
table. 

At  the  time  we  broke  for  noon,  I  believe  Mr.  Eckhardt  was  ques- 
tioning. Had  you  finished  ? 

Mr.  Eckhardt.  I  had  not  started,  Mr,  Chairman. 

^rr.  Moss.  Mr.  Eckhardt  ? 

Mr.  Eckhardt.  Mr.  Worthington,  one  thing  which  has  troubled  me 
about  this  suggestion  of  a  State  approach  is  that  it  seems  a  little  pre- 
sumptuous of  Congress  to  tell  the  States,  "You  have  a  great  prob- 
lem ;  we  don't  know  how  it  ought  to  be  solved,  but  we  are  mandating 
you  to  solve  it  in  a  certain  way.'' 

Xow  we  have  liad  testimony  here  that  varies  I  suppose  all  the  way 
from  almost  complete  and  exclusive  tort  liability,  to  almost  complete 
and  exclusive  no- fault  basis  for  recovery.  For  instance,  the  professor 
of  insurance  who  appeared  here — I  forget  tlie  name  of  the  witness — 
from  Pennsylvania  gave  us  excellent  testimony;  and  his  position  was 
essentially  that  there  should  be  no  area  at  all  left  within  the  tort  field 
respecting  automobile  accidents.  But  I  think  he  did  agree  with  me 
that  there  should  be  a  greater  attempt  to  embrace  permanent  disabil- 
ity. He  was  inclining  toward  equity  established  wholly  within  the 
no-fault  area.  I  think  that  is  a  very  strongly  arguable  position. 

In  other  words,  if  every  type  of  injury  could  be  fairly  and  reason- 
ably comi)ensated  within  the  no- fault  area,  1  think  we  could  find  a 
lot  of  people  who  would  agree  that  would  be  a  good  system. 

There  have  been  others  that  would  narrow  the  area  of  no-fault  to 
a  relatively  small  ai'ea;  as,  for  instance,  T  think  Mr.  Kronzer  would 
do.  And  then  of  course  there  are  all  sorts  of  intermediate  steps. 
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For  instance,  the  bill  that  we  have  before  us  g-oes  up  to  $36,000, 
which  is  relatively  high,  and  triggers  tort  liability  with  70-percent 
partial  permanent  disability  or  certain  other  rather  stringent  require- 
ments. We  have  the  Massachusetts  plan  which  has  a  relatively  easy 
trigger  to  meet,  but  perhaps  a  somewhat  artificial  one  which  most 
plaintiffs'  lawyers,  if  they  wanted  to  meet  it,  could  more  or  less 
manufacture. 

We  have  the  Puerto  Eico  plan,  which  apparently,  from  what  I  have 
heard  here,  permits  recovery  on  a  tort  basis  after  the  no-fault  is  ex- 
hausted. Whether  there  is  a  trigger  there  or  not,  I  do  not  know ;  but 
there  has  been  no  testimony  that  there  is.  So  that  we  have  a  wide  range 
of  possibility.  We  have  had  very  impelling  testimony  as  to  the  diffi- 
culties of  following  any  one  of  these  systems. 

For  instance,  Mr,  Kronzer  was  raising  the  question  of  the  gaps 
with  respect  to  recovery  of  housewives  with  no  real,  tangible  loss  in 
earning  power.  These,  I  think,  are  things  of  grave  importance.  And 
then  there  is  the  question  of  exactly  where  the  trigger  should  exist. 
We  have  not  decided  that  in  this  committee,  I  think.  The  witnesses 
liave  come  to  nowhere  near  a  consensus.  I  would  doubt  that  there  is 
anything  nearer  a  consensus  among  the  members  here. 

Does  it  not  strike  you  a  little  bit  presumptuous  for  Congress  to  tell 
the  States  that  "You  must  follow  a  certain  scheme  within  a  certain 
area,  the  parameters  of  which  we  will  not  tell  you ;  but  if  you  don't 
do  it,  something  drastic  is  going  to  happen"  '^  One  witness  even  sug- 
gested that  we  abolish  the  whole  tort  basis  for  liability  in  auto  acci- 
dent cases  Avithin  a  specified  period,  telling  the  States  that  they  have 
to  act  within  a  certain  area.  And  yet  we  don't  know  exactly  what 
guidelines  to  give  them.  Now  what  is  your  response  to  that  ? 

Mr.  WoRTHiNGToisr.  The  question  that  you  raise  is  what  I  think  is 
the  strength  of  your  argument  that  I  attempted  to  present  in  my 
opening  statement.  That  is  that  nobody  really  knows  just  exactly 
where  the  benefits  ought  to  be  and  what  the  threshold  should  be  and 
how  far  the  tort  system  should  be  changed. 

]Mr.  EcKHARDT.  Isn't  it  our  responsibility  to  find  out  ? 

Mr.  WoRTHiNGTOK.  Most  of  US  think  it  should  be.  I  think  the  tort 
system  should  be  changed  drastically.  But  I  am  very  wary  of  a  change 
which  would  occur  on  a  national  level  which  might  turn  out  to  not 
be  adequate  or  turn  out  to  be  one  which  did  not  work  well, 

Mr,  EcKiiARDT.  Let  me  say  that  at  least  tentatively  I  agree  with  you. 
there  should  be  drastic  changes,  I  think  I  can  go  so  far  as  to  agree  with 
you  that  there  should  be  some  area  of  no-fault  liability  in  order  to  re- 
duce those  cases  that  should  be  rather  readily  settled  within  some  range 
of  cases.  But  don't  you  think  that  we  have  the  responsibility  of  de- 
termining how  justice  and  equity  can  be  worked,  after  all  the  testimony 
we  will  ultimately  hear  in  this  case,  and  either  decide  that  the  Federal 
Government  should  get  into  the  field  or  that  it  should  leave  it  alto- 
gether alone  and  let  the  States  proceed  ? 

Now,  that  is  what  we  ordinarily  do.  We  ordinarily  don't  say  we  are 
going  to  get  into  the  field  a  little  bit  and  we  are  going  to  tell  States, 
"You  have  to  do  something  in  this  field  because  we  think  it  is  an 
important  field,  and  there  is  a  lot  of  evil  in  it  or  there  is  a  lot 
of  inefficiency," 
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"^Ve  eitlier  say,  "Look,  tliis  is  not  our  bag."'  And  v*^e  staj'  out  of  it. 
Or  we  say,  "This  is  our  bag,"'  and  we  are  going  to  set  up  a  Federal 
system  which  covers  the  field,  either  preempts  it  or  permits  in  addition 
State  legislation. 

"\Miat  is  being  called  for  here,  it  seems  to  me,  is  a  new  creature  and  a 
very  different  one  from  the  kind  that  we  ordinarily  produce.  Altliough 
we  produce  some  rather  monstrous  creatures  sometimes  in  Congress,  I 
don't  think  we  have  ever  created  one  quite  that  monstrous. 

Mr.  WoRTHixGTON.  If  I  could,  I  would  like  to  give  two  examples. 
The  first  one,  the  Icind  of  precedent  for  the  Congress  telling  the  States 
that  they  are  on  notice  is  Public  Law  15,  the  McCarran  Act,  where 
Congress  returned  the  authority  to  regulate  insurance  back  to  the 
States,  but  kept  for  itself  the  power  to  do  just  what  you  are  doing  now. 
and  that  is  to  periodically  review  how  the  problems  have  been  met 
and  reserve  for  themselves  the  right  to  act  at  auA'  time  in  the  future 
that  they  wanted  to.  The  law  says  that  prettj-  clearly. 

Mr.  EcKHARDT.  Have  we  ever  acted  ? 

Mr.  WoRTHixGTOX.  You  have  acted  consistently  in  your  term  of 
%dewing  what  is  happening. 

Mr.  EcKHARDT.  Have  we  ever  done  anj-thing  to  compel  States  to 
meet  standards  in  that  area  ? 

Mr.  WoRTHixGTON.  Not  in  the  language  of  the  McCarran  Act  where 
it  required  the  States  to  pass  some  land  of  laws  which  would  allow 
them  to  regulate  rates  in  a  way  that  would  meet  the  standards  that 
have  been  set  and  all  the  States  immediately  did  that. 

That  was  the  reason  for  the  McCarran  Act  in  the  first  place,  because 
the  rating  system  had  been  overturned  by  the  Supreme  Court.  All 
the  States  acted  immediately  and  in  some  way  or  other  set  up  the  mech- 
anism to  regulate  rates.  Now  that  mechanism  has  become  somewhat 
outdated,  in  my  opinion,  and  we  are  trying  to  change  it  now. 

Mr.  EcKHARDT.  T^et  us  stop  a  minute  with  the  McCarran  Act.  For 
instance  the  Stat;>  of  Texas  creates  certain  standard  types  of  policies 
under  certain  types  of  insurance,  regulates  the  amount  of  the  rate 
absolutely  and  in  effect  prohibits  competition  with  respect  to  offerings, 
either  with  respect  to  price  or  type  of  insurance  policy.  On  the  other 
hand,  there  are  many  States  that  permit  free  competition  in  the  area. 

So,  you  have  as  wide  a  range  of  difference  under  the  McCarran  Act 
as  can  possibly  be  envisaged,  it  seems  to  mo.  Do  you  anticipate  that 
the  same  thing  will  occur  if  we  leave  the  no-fault  insurance  question 
to  the  States? 

Mr.  WoRTiiixGTON.  The  significant  thing  about  tlie  rate  regulation 
of  the  States  is  that  all  of  them  are  diflerent  than  they  wei-e  before 
the  McCarran  Act.  They  liad  to  meet  some  standards. 

Mr.  EcKiiARDT,  But  they  have  not  tended  to  come  together? 

Mr.  WoRTHixGTox.  No,  "they  have  not. 

Mr.  EcKiiARDT.  We  are  getting  the  biggest  storm  fi'orii  the  ]:)ublic 
generally  about  the  level  of  rates  tliat  lias  ever  been  heard.  That  is 
one  of  the  triggering  forces  for  this  legislation  ? 

Mr.  Worth TNGTON.  That  is  riglit.  To  answer  youi-  question,  1  think 
the  second  illustration  I  was  going  to  give  could  be  helpful  in  this. 
That  is,  in  some  Federal  Government  programs  before  they  have 
national  application  you  make  trial  projects.  If  my  understanding  is 
right,  you  carved  out  the  area,  particularly  welfare  programs,  you 
tried  it  there  to  see  if  it  worked  before  you  made  it  nationally. 


What  we  are  saying  is,  you  try  these  programs  in  some  of  the  States 
and  find  out  which  ways  they  work  the  best.  And  we  think  we  can 
achieve  the  kind  of  uniformity  which  will  provide  for  nomal  flow  in 
interetate  commerce  and  the  travel  people  do,  although  not  the  kind 
of  blanket  uniformity  which  would  be  one  identical  plan  all  over  the 
United  States.  Because  the  problems  of  a  person  ^\  ho  lives  in  Man- 
hattan, for  example,  are  different  than  they  are  for  a  person  living  in 
Mason  City,  Iowa. 

Mr.  EcKHARDT.  I  somewhat  question  that.  On  this  question  of  the 
height  of  bumpers,  perhaps  there  should  be  a  different  standard  in 
Texas,  Iowa,  and  Kentucky.  Because  persons  driving  in  East  Texas 
might  hit  pigs ;  people  m  Iowa,  cows ;  and  people  in  Kentucky,  horses. 
But  I  doubt  that  the  differences  would  justify  different  standards  in 
the  three  States,  because  they  mostly  hit  automobiles. 

Mr.  WoRTHiNGTON.  Quite  frankly,  sir,  my  action  on  the  part  of 
standardizing  bumper  heights  and  requiring  certain  mmimum  stand- 
ards for  bumpers  is  a  kind  of  forcing  action  that  we  are  talking  about, 
of  having  Congress  do  for  the  States,  which  would  force  the  Depart- 
ment of  Transportation  to  act  to  set  some  standards  that  would  pro- 
vide for  what  I  tliink  is  a  gap  in  people's  protection  today. 

I  think  it  is  proving  to  be  effective,  because  the  Department  of 
Transportation  has  promulgated  now  some  minimum  requirements 
for  bumpers.  It  is  my  understanding  there  is  an  agitation  for  more 
stringent  requirements  than  even  what  they  have  promulgated  already. 
I  am  not  sure  if  the  action  would  be  happening  as  rapidly  as  it  is  if 
some  of  the  States  had  not  already  taken  the  action  to  require  things 
to  happen  on  a  State-by- State  basis. 

Mr.  EcKHAEDT.  This  leads  me  to  another  question  from  your  testi- 
mony. On  page  3  you  were  questioned  concerning  fault  versus  no-fault, 
the  NAIC  comprehensive  background  study  by  its  central  office  staff. 
This  is  a  quote  I  think  within  a  quote.  "The  decision  as  to  whether  the 
present  system  should  be  reformed  is  not  legal  decision,  nor  is  it  a  statis- 
tical one ;  it  is  a  question  of  values." 

Well,  I  am  not  quite  sure  what  is  meant  by  that.  It  seems  to  me  that 
much  of  the  question  of  values  here  is  related  to  a  legal  question,  a 
legal  decision.  Frankly,  I  don't  consider  legal  decisions  limited  to  the 
construction  of  a  deed  or  the  examination  of  an  abstract.  It  seems  to 
me  in  its  best  sense  it  deals  with  all  regulation  of  human  affairs  in 
which  the  question  of  equity  as  between  people  is  involved,  and  cer- 
tainly that  is  evolved  here.  That  has  been  the  substance  of  the  testi- 
mony, it  seems  to  me,  for  several  days. 

Don't  you  think  that  the  big  question  we  have  involved  here  is  the 
question  of  the  determination  of  the  fact  question  of  extent  of  damages 
and  the  application  of  the  determination  of  that  question  in  the  most 
efficient  way,  so  that  persons  may  be  made  whole  or  partially  whole  at 
the  least  social  cost  ?  Don't  you  think  that  is  essentially  the  question 
we  have  before  us  ? 

Mr.  WoRTHiNGTON.  I  think  that  is.  With  your  definition  of  a  legal 
value,  I  would  have  to  say  that  that  would  concur  with  our  interpreta- 
tion when  we  talk  of  a  question  of  value  as  opposed  to  a  statistical, 
purely  legal  one.  We  meant  it  is  not  a  technical  question.  It  is  one  which 
has  to  involve  human  beings  and  their  needs.  It  is  not  one  that  can  be 
cited  in  impartial  objectivity  of  locking  at  statistics  and  figures.  This 
needs  to  be  looked  at  in  terms  of  human  needs  and  values. 
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Mr.  ErKiiAROT.  T  did  not  raise  this  as  a  quibble  about  terms.  The 
question  lias  much  more  important  and  deeper  implications  than  just 
the  construction  of  words.  It  seems  to  me  that  Avhat  this  connnittee 
has  to  do,  if  it  is  goino-  to  fulfill  its  proper  function  and  ultimately 
■what  Conofress  is  going  to  have  to  do  is  to  wrestle  with  this  legal  ques- 
tion that  1  have  defined,  and  it  has  to  come  out  with  a  nice  answer  to 
the  question,  not  a  generalized  answer  in  which  it  leaves  fuzzj^  edges. 
Because  we  are  no.  dealing  here  with  a  question  of  quantit}-,  but  of 
quality.  We  are  dealing  with  the  question  of  a  basic  j)hilosophy,  if  you 
please,  a  basic  technique  of  achieving  a  kind  of  equity  between  persons 
who  are  driving  ears  and  paying  insurance  and  persons  who  are  hurt 
as  a  result  of  driving  cars. 

It  seems  to  me  that  we  avoid  our  duty,  we  neglect  our  duty  if  we 
do  not  solve  this  with  some  precision.  Xow,  it  may  be  that  we  can  set 
up  guidelines  which  are  suilicient,  but  I  would  rather  doubt  that.  I 
would  like  to  have  your  comment  about  it. 

Mr.  WoRTH-ixcxTON.  I  think  it  would  be  in  keeping  with  the  way  I 
understand  the  McCarran  Act  for  you  to  involve  yourselves  very 
directly,  just  as  you  are  now,  in  terms  of  pointing  out  the  problems 
that  face  the  people  in  our  country  as  far  as  insurance  is  concerned, 
insofar  as  bringing  to  everyone's  attention  the  criticalness  of  the  issue. 
and  that  it  also  would  be  in  keeping  with  my  understanding  of  the 
McCarran  Act  for  you  to  speak  as  a  sense  of  Congress  of  your  concern 
over  it  and  instruct  us  to  begin  rapidly  to  meet  this  particular  need. 

The  States  then  would  Icnow  that  Congress,  at  least  at  this  point,  was 
not  going  to  preempt  their  authority,  it  wasn't  going  to  remain  silent 
and  let  them  sit  back  and  wait  until  they  were  forced  to  do  something, 
but  rather  they  had  an  obligation  to  respond  immediately  to  meet  the 
needs  of  their  own  people  in  their  own  particular  areas  of  the  country. 

Now  I  am  not  a  States*  righter  in  the  strongest  sense  of  that  term. 
I  look  to  Congress  for  leadership.  I  look  to  Congress  for  taking  action. 
As  I  said  earlier,  if  the  States  fail  to  respond,  then  I  Avill  be  one  of 
the  first  people  who  would  like  to  say  to  you,  "Move  into  this  area  and 
do  something,"  because  it  has  to  be  done.  I  just  think  it  can  be  done 
better  initially  in  an  area  we  know  nothing  about  and  have  had  no 
ex]5erience,  if  we  have  some  experimentation  and  it  can  best  be  done 
on  a  State-by-St ate  basis. 

Mr.  EcKTi  ARDT.  Are  you  then  suggesting  we  should  wait  a  little  while 
until  there  is  State  experience,  and  then  enact  Federal  legislation  which 
covers  the  field:  or  are  you  suggesting  we  ouglit  to  waft,  encoui'agiug 
the  States  themselves  to  act  and  simply  not  take  Federal  preemptive 
action? 

Mr.  "WoRTTTiNOTON.  Tf  the  experience  shows  that  the  States  cannot 
effectively  do  it,  then  T  think  you  need  to  act. 

Mr.  EcKiiARDT.  Now  the  insurance  commissioner  of  New  Jersey  has 
recently  said,  and  it  is  quoted  in  the  Journal  of  Commerce  for  Monday, 
April  '2(y,  that  since  Ncav  Jersey  is  a  corridor  State  it  actually  can't 
effectively  put  into  being  no-fault  insurance  unless  it  is  also  ado])ted  in 
adjoining  Slates.  This  seems  to  be  a  rather  reasonable  contention  to 
me,  particularly  when  a  State  is  so  frequently  traversed  by  motorists 
of  adjoining  States. 

Mr.  AVoirrriiNOTON.  In  the  report  that  Superintendent  Stewart  and 
his  associate  Ben  Schenk  made  to  Governor  Rockefeller,  and  Gov- 
ernor Rockefeller  made  to  the  New  York  Tvegislature,  they  reached 


603 

this  problem  and  they  reached  the  conchision  that  tliis  problem  is  not 
insurmountable.  I  agree  Avith  that  conclusion  and  I  think  through 
the  provisions  of  the  NAIC  and  through  the  insurance  companies 
that,  if  they  sell  you  or  me  a  policy,  tliat  policy  can  cover  us  for  the 
State,  in  which  we  live  plus  give  us  the  basic  minimum  coverage  in 
any  State  in  which  we  happen  to  be  involved  in  an  accident,  without 
much  difficulty. 

Mr.  EcKHARDT.  Aside  from  your  example  of  the  McCarran  Act — 
and  I  have  serious  questions  in  my  own  mind  as  to  whether  the 
McCarran  Act  has  adequately  solved  an  essentially  multi-State  ques- 
tion effectively,  but  assuming  that  the  McCarran  Act  is  an  example 
of  what  I  am  talking  abont— can  you  name  me  any  instance  in  which 
a  question  involving  movement  in  interstate  commerce,  and  business 
like  insurance  involving  interstate  commerce,  has  ultimately  been 
solved  by  States  themselves  adopting  something  in  the  nature  of  a 
uniform  regulation? 

Of  course,  my  last  qualification  would,  I  think,  exclude  the 
McCarran  Act.  But  can  you  name  an  example  of  that? 

Mr.  WoRTHiNGTON.  I  Can't  think  of  one  and  there  may  not  be  any, 
but  that  is  one  of  the  things  that  we  point  to  as  insurance  regulator 
and  say  we  think  we  are  the  last  vestige  of  the  States  exercising  their 
reg-ulatory  authority.  In  nearly  every  other  area,  they  have  given  it 
up  to  Washington. 

Mr.  EcKHARDT.  Traditionally,  what  we  have  done — and  I  think  it 
has  worked  very  well— we  have  taken  the  best  example  in  a  single 
State  and  we  have  tended  to  adopt  that  as  a  national  standard  if  it 
appears  to  be  a  successful  experiment  in  the  State. 

For  instance,  that  was  true  of  the  New  York  Labor  Act  from  which 
the  Wagner  Act  was  patterned.  It  was  true  of  our  control  of  air  pol- 
lution, with  much  borrowing  from  the  California  act.  In  most  of  the 
instances  there  were  few  other  States  that  had  anything  like  a  sophis- 
ticated act.  We  did  not  wait  for  some  kind  of  uniform  State  action. 
We  simply  adopted  that  which  was  best  in  those  States,  and  we  pro- 
ceeded to  further  perfect  it.  Or,  if  we  were  not  doing  perhaps  as  well 
as  that  State,  in  deference  to  my  chairman's  State,  we  simply  let  them 
continue  their  more  comprehensive  control. 

But  Ave  have  not  gone  along  the  line  of  simply  shouldering  off  to 
the  States  the  responsibility  of  handling  an  essentially  interstate  ques- 
tion, as  you  are  suggesting  here,  in  any  case  I  know  of. 

Mr.  WoRTHiNGTON.  I  think  that  is  correct,  but  you  have  consistently 
done  it  in  insurance. 

Mr.  EcKiiARDT.  But  we  have  not  achieved  the  result  of  unifonnity. 
We  have  not  achieved  the  result  of  reasonably  low  rates.  As  a  matter 
of  fact,  the  State  of  Texas,  I  understand,  has  quite  low  rates;  but  it 
regulates  and  it  does  not  permit  competitive  rates  for  certain  insur- 
ance. It  seems  to  me  we  may  run  into  that  same  question  here  where 
we  are  mandating  a  particular  type  of  insurance. 

AVhat  is  the  value  of  companies  competing  in  the  sales  market  ? 

Mr.  WoRTHTNGTON.  I  siipposc  tlic  valuc  would  have  to  be  that  the 
economy  has  basically  been  built  on  the  concept  of  competition  and 
people's  rights  to  build  products  which  are  different.  Texas,  as  you 
are  well  aware,  is  a  unique  situation  in  insurance  regulation.  They  are 
tlie  strongest  State  in  terms  of  making  rates.  The  rest  of  us  act  on 
rates  wliich  are  submitted  to  us. 
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^Ir.  EcKiiARDT.  And  tliey  are  relatively  low,  are  they  not? 

Mr.  WouTHiNGTON.  I  doii't  know  how  they  stand  in  relation  to  the 
other  States.  Iowa's  rates  range  something  like  32d  from  the  top. 

Mr.  EcKiiAKDT.  Thank  von. 

Mr.  Moss.  Mr.  Broyhilf? 

Mr.  Bro^'hill.  No  questions. 

Mr.  Moss.  Mr.  McCollister? 

Mr.  McCollister.  Mr.  Worthington,  various  statements  have  been 
made  regarding  the  proportion  of  premium  payments  which  are  paid 
for  legal  services.  From  the  testimony  that  we  have  had,  the  impres- 
sion is  gi\en  that  the  adoption  of  the  no-fault  concept,  whether  fed- 
erally or  by  the  States,  would  greatly  reduce  the  cost  of  these  legal 
services,  leaving  more  money  available  for  payment  of  claims  or  reduc- 
ing premiums  or  both.  Yet  are  there  not  other  questions  that  are  leg-al 
questions  that  are  involvetl  in  the  determination  of  not  just  who  is  at 
fault,  but  the  extent  of  the  damage,  the  extent  of  the  injury? 

Would  you  have  any  concept  of  what  proportion  of  these  legal  sem*- 
ices  are  related  only  to  the  issue  of  establishing  fault? 

Mr.  WoRTHiNGTON.  I  really  wouldn't.  I  can  give  you  a  kind  of  ex- 
ample which  might  speak  to  what  you  are  getting  at,  and  that  is  the 
bodily  injury  premium  for  a  liability  policy  in  Iowa,  if  you  have  a 
1969  car  and  you  live  in  Des  Moines  and  use  it  for  pleasure  use,  is 
about  $40.  If,  through  the  no-fault  proposal  a  person  can  save  20  per- 
cent of  their  premium,  we  are  talking  about  saving-  $8. 

Xow  $8  is  $8,  and  that  is  a  significant  saving.  I  thmk  no-fault  should 
be  sold  on  the  basis  of  other  than  cost  saving.  I  think  it  should  be  sold 
on  the  basis  of  more  rapidly  meeting  i>eople's  needs,  eliminating  some 
of  the  friction  in  the  system  that  takes  the  money  out,  so  that  more 
dollars  can  be  given  back  to  the  victims  of  the  accidents.  Those  are 
the  strengths  of  no-fault.  Tlie  cost  savings,  I  don't  think,  are  as  sig- 
nificant as  we  might  hope  they  would  be. 

^Ir.  McCollister.  "We  have  heard  much  testimony  about  the  rapidly 
increasing  premiums  that  all  of  us  pay.  T^Hiat  single  factor  is  respon- 
sible for  that  increase  in  cost  ? 

Mr.  WoRTHiNGTON.  I  think  the  rapidly  increasing  inflation  is  the 
single  most  important  factor  in  increasing  insurance  rates.  Hospital 
costs  have  gone  up  enormously  in  the  last  5  years.  Doctors'  costs 
have  gone  up  enormously.  The  cost  of  repairing  automobiles  has  gone 
up  enormously. 

As  I  mentioned  in  the  statement,  the  insurance  company  is  one  of  the 
largest  single  purchasers  of  these  kinds  of  goods  and  services,  and 
inflation  affects  it  very  directly. 

Mr.  McCoLTJSTER.  So  this  public  outcry  of  which  all  of  us  are  aware 
regarding  increasing  cost  is  not  likely  to  be  completel}'  resolved  or 
perhaps  even  greatly  resolved  by  the  question  of  whether  we  adopt  a 
fault  or  no-fault  concept. 

Mr.  WoRTiTiNOTON.  No,  I  don't  think  they  will.  People  will  not  l^e 
as  dissatisfied  with  the  cost  if  they  receive  tlie  kind  of  service  they  hope 
to  get.  I  think  no-fault  can  provide  some  increase  in  the  service,  be- 
cause it  takes  some  of  the  friction  out  of  the  system.  So  they  might  not 
be  as  upset  about  the  cost  because  they  would  get  better  service,  but  I 
don't  think  the  cost  savings  are  significant. 
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Mr.  McCoLLisTER.  I  also  want  to  sny  for  the  record  that  I  have 
greatly  appreciated  your  testimony.  1  am  grateful  to  you  for  your 
testimony.  I  am  grateful  to  you  for  it. 

Mr.  WoRTHiNGTON.  Thank  you. 

Mr.  Moss.  Are  there  further  questions  ? 

Hearing  none,  I  have  just  one  item.  On  assigning  to  inflation  the 
primary  responsibility  for  increasing  costs,  in  the  repair  of  automo- 
biles there  is  a  factor  other  than  inflation,  isn't  there?  Isn't  there  a 
decline  in  the  quality  of  the  automobile,  making  it  a  more  fragile  piece 
of  machinery  and  therefore  more  susceptible  to  damage? 

Mr.  WoRTHiNGTOx.  Absolutel3^ 

Mr.  Moss.  That  i:)lays  a  major  role  in  the  higher  cost,  does  it  not? 

Mr.  WoRTHiNGTON.  That  is  absolutely  correct.  Cars  are  becoming 
more  and  more  fragile  and  the  costs  keeji  going  up. 

]Mr.  Moss.  I  want  to  express  the  appreciation  of  the  committee  for 
your  testimony  and  your  appearance  here  today. 

Mr.  WoRTHiNGTON.  Thank  you.  We  will  leave  this  copy  of  the  special 
report  and  will  submit  additional  copies  and  attempt  to  furnish 
information  requested. 

Thank  you  very  much,  Mr.  Chairman. 

Mr.  Moss.  The  next  witness  will  be  Mr.  Andre  IMaisonpierre,  vice 
president  of  American  Mutual  Insurance  Alliance. 

STATEMENT  OF  AIJDEE  MAISONPIEREE,  VICE  PRESIDENT, 
AMERICAN  MUTUAL  INSURANCE  ALLIANCE 

Mr.  Maisonpierre.  Mr.  Chairman,  and  members  of  the  committee, 
my  name  is  Andre  Maisonpierre.  I  am  vice  i)resident  of  the  American 
Insurance  Alliance.  We  are  a  voluntary  association  of  more  than  100 
nnitual  insurance  companies  which  provide  automobile  and  other 
property-casualty  coverages  in  all  50  States  and  the  District  of 
Columbia. 

We  apologize  for  the  length  of  our  prepared  statement  which  was 
delivered  to  the  committee  some  time  ago.  We  would  appreciate  it  if 
the  full  statement  could  be  made  a  part  of  the  record.  We  would  like 
to  summarize  briefly  this  statement. 

Mr.  Moss.  Without  objection,  the  full  statement  will  be  placed  iii 
the  record  and  the  witness  may  summarize. 

]\Ir.  Maisoxpierre.  Thank  you,  sir. 

GUARANTEED  PROTECTION  PLAN 

Mr,  Maisonpierre.  We  believe  that  the  excessive  human  and  eco- 
nomic losses  resulting  from  auto  accidents  can  be  dramatically  reduced. 
To  this  end  we  have  developed  a  reform  proposal  called  the  giiaranteed 
protection  plan  which  deals  with  all  of  the  major  factors  contributing 
to  high  insurance  costs  and  consumer  dissatisfaction.  This  is  a  com- 
prehensive approach  to  the  automobile  problem — an  approach  which 
calls  for  a  responsible  reform  in  the  auto  reparations  system,  in  vehicle 
design,  in  driver  performance,  and  in  traffic  safety  regulations. 

Since  these  hearings  deal  primarily  with  proposals  for  reforming 
the  auto  accident  reparations  system,  m.ost  of  this  statement  will  be 
devoted  to  the  insurance  reform  portion  of  the  guaranteed  protection 
plan. 
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The  guaranteed  protection  plan  is  designed  to  achieve  a  reasonable 
balance  among  three  difficult  and  often  contradictory  goals : 

(1)  To  provide  crash  victims  with  prompt  and  fair  compensation. 

(2)  To  encourage  driver  responsibility. 

( 3 )  To  keep  overall  costs  at  a  reasonable  level. 

Our  statement  describes  the  plan  in  detail.  Let  me  merely  outline 
some  of  its  projwsals. 

The  plan  would  require  that  ever}^  private  passenger  automobile 
policy  issued  or  delivered  in  the  applicable  State  shall  include  as  mini- 
mum benefits,  payable  regardless  of  fault : 

1.  Medical  and  Jiospital  expense  coverage  up  to  $2,000  a  person. 

2.  Disability  income  coverage  of  85  i^ercent  of  gross  income  lost  dur- 
ing a  period  commencing  30  days  after  the  accident,  continuing  for  a 
year,  subject  to  a  maximum  of  $500  per  month. 

Insurance  companies  would,  of  course,  be  permitted  to  offer  broader 
coverages  than  the  statutory  minimums. 

The  guaranteed  protection  plan  would  retain  existing  liability  pro- 
tection. Persons  with  losses  exceeding  their  first-party  no- fault  benefits 
would  be  entitled  to  compensation  from  the  other  driver  for  such  losses. 
But,  insurance  companies  which  pay  the  medical  and  disability  benefits 
to  their  own  ]:iolicy  holders  could  seek  reimbursement  from  the  party  at 
fault  or  his  company. 

Thus,  the  i^roposed  system  would  be  no-fault  in  the  sense  that  the 
accident  victim  would  collect  for  his  basic  economic  losses,  regard- 
less of  who  caused  the  accident.  But  it  would  be  a  fault  system  in  the 
sense  that  it  would  preserve  the  principle  of  personal  accountability. 

In  order  to  simj^lify  the  payment  of  both  fault  and  no-fault  benefits, 
the  plan  calls  for  the  compulsory  arbitration  of  all  liability  claims 
under  $3,000  and  an  intercompany  arbitration  system  to  handle  all  sub- 
rogation matters. 

The  guaranteed  protection  plan  sets  an  objective  standard  for  deter- 
mining general  damages — those  damages  which  go  beyond  the  accident 
victim's  out-of-pocket  economic  losses. 

Payment  for  these  damages  would  be  limited  to  no  more  than  50 
percent  of  medical  and  hospital  expenses  if  such  expenses  ran  $500 
or  less.  When  medical  and  hospital  expenses  exceed  $500,  payment  for 
general  damages  would  not  exceed  $250  plus  up  to  100  percent  of  the 
excess  over  $500.  These  limits  are  intended  to  curb  nuisance  claims  and 
to  offset  the  cost  of  extending  the  basic  no-fault  benefits  to  accident 
victims  generally.  These  limits  do  not  apply  in  cases  involving  death, 
permament  disfigurement,  dismemberment,  permanent  loss  of  a  bodily 
function,  and  in  other  exceptional  circumstances  where  a  court  or  jury 
finds  sucli  a  limitation  would  be  unjust. 

In  addition,  the  plan  would  require  the  adoption  b}'  the  States  of 
comparative  negligence  laws.  To  the  extent  that  the  operation  of  the 
contributory  negligence  rule  sometimes  produces  a  harsh,  unjust  re- 
sult in  individual  cases,  the  proposed  reform  will  eliminate  these 
inequities. 

To  reduce  excessive  attorney  fees,  our  plan  calls  for  placing  a  limita- 
tion of  25  percent  on  such  fees  where  they  are  contingent  on  the  amount 
awarded  the  person  represented  by  the  attorney. 

To  i)rotect  car  owners  against  unwarranted  cancellations  of  their 
auto  insurance,  the  guaranteed  protection  plan  calls  for  passage  of 
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legislation  limiting  permissible  reasons  for  cancellation  of  private 
passenger  auto  insurance  policies  to  nonpayment  of  premium  or  sus- 
pension of  driver's  license  or  vehicle  registrations.  In  addition,  specific 
requirements  with  respect  to  the  insurer's  intention  to  cancel  or  not 
renew  are  provided  in  the  plan. 

COMPATIBILITY  WITH   DOT  RECOMMENDATIONS 

There  are  many  points  of  similarity  between  the  guaranteed  protec- 
tion plan  and  the  program  recommended  by  the  Department  of  Trans- 
portation. There  are,  also,  some  basic  differences  between  the  two  ap- 
proaches. Let  me  briefly  outline  these  for  you. 

We  agree  with  Secretary  Volpe  that  the  States  should  move  promptly 
to  experiment  with  reform  plans  which  extend  the  use  of  first-party, 
no-fault  coverage  but  which  avoid  radical  irreversible  changes.  As  the 
Secretary  has  indicated,  there  remains  ''much  legitimate  uncertainty 
about  how  far  and  how  fast  the  public  wants  or  is  willing  to  go''  in 
changing  the  present  system. 

We  concur  with  the  administration's  position  that  basic  benefits 
should  be  provided  to  auto  accident  victims  on  a  first-party,  contractual 
basis,  and  that  these  benefits  should  be  paid  to  all  accident  victims  with- 
out regard  to  fault.  The  benefits  paid  under  the  guaranteed  protection 
plan  would  cover  in  full  the  wage  and  medical  losses  incurred  in  more 
than  95  percent  of  all  auto  crashes. 

The  Alliance  proposal  is  also  consistent  with  Secretary  Volpe's  sug- 
gestion that  States  might  want  to  experiment  initially  with  a  reform 
plan  that  would  offset  the  cost  of  first-party  coverage  by  the  savings 
achieved  in  revising  the  rules  on  general  damages.  Under  our  plan,  such 
cost  savings  would  be  produced  by  imposing  limits  on  the  amount  of 
general  damages  that  could  be  collected  for  injuries  not  involving 
death,  disfigurement,  or  permanent  impairment. 

We  specifically  endorse  the  administration's  findings  that: 

Assumption  of  the  present  comprehensive  State  regulatory  authority  over 
automobile  insurance  by  the  Federal  Government  would  be  fraught  with  great 
and  grave  consequences  giving  rise  to  issues  and  problems  of  great  magnitude, 
and  is  highly  undesirable. 

Our  differences  with  Mr.  Volpe  have  to  do  primarily  with  matters 
of  timing,  and  of  defining  what  constitutes  "radical,  irreversible 
change."  ]\Ir.  Volpe  argues  persuasively  m  his  testimony  that  there  is 
an  urgent  need  for  experimentation  at  the  State  level  to  clear  up  major 
uncertainties  about  the  cost,  workability  and  public  acceptance  of  any 
new  system. 

Having  established  that  major  uncertainties  exist,  very  little  credi- 
bility can  be  given  to  the  DOT's  proposal  since  it  goes  beyond  the  point 
of  no  return  in  the  first  stage  of  implementation. 

We  believe  that  the  guaranteed  protection  plan  offers  crash  vic- 
tims better  benefits  and  would  allow  for  a  more  orderly  testing  of  pub- 
lic sentiment  than  the  administration  program.  The  people  affected 
by  changes  in  the  reparations  system  need  to  be  able  to  see  and  make 
judgments  about  what  they  would  gain  and  lose  as  the  balance  is 
shifted  towards  greater  use  of  no-fault  coverages. 
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C03IPATIBILITY    WITH    CONSUMER   ATTITUDES 

One  of  the  major  considerations  involved  in  assessinf^  the  practical 
and  political  feasibility  of  any  new  automobile  reparations  system  is 
public  acceptabilit3\ 

In  designing  the  guaranteed  protection  plan,  the  Alliance  has  con- 
ducted major  research  into  the  question  of  public  attitudes  aiid  has 
tailored  its  various  proposals  accordingly.  All  of  the  available  evi- 
dence indicates  that  the  American  public  attaches  considerable  impor- 
tance to  the  concept  of  driver  responsibility  for  injury  done  to  another. 

This  w;is  demonstrated  in  a  major  national  study  of  the  :itt  itudes  and 
feelings  of  people  who  buy  auto  insurance,  conducted  by  Market 
Facts,  Inc.,  largest  consumer  survey  organization  in  the  Nation.  This 
survey  is  described  in  some  detail  in  our  prepared  statement.  Let  me 
just  cite  a  few  of  the  pertinent  findings. 

Auto  accident  victims  who  have  been  injured  by  a  negligent  driver 
are  unwilling  to  give  up  the  legal  rights  to  collect  for  general  damages, 
often  inadequately  referred  to  as  "pain  and  suifering.-' 

Six  out  of  10  consumers  are  opposed  to  pure  "no-fault"  auto  insur- 
ance. Among  those  who  have  had  experience  with  existing  claim  pay- 
ments system,  almost  two  out  of  three  were  opposed. 

About  two-thirds  of  the  consumers  interviewed  felt  that  making 
automobile  insurance  excess  over  other  benefits  would  not  be  "too 
good  an  idea." 

In  addition  to  this  public  attitude  survey  and  in  conjunction  with 
its  ever  ongoing  research  in  autmobile  insurance  reform,  the  Alliance 
conducted  an  actual  field  experiment  over  a  12-month  pei'iod  in  the 
Syracuse  and  Rochester  areas,  and  several  counties  on  the  western 
edge  of  Chicago. 

The  16  participating  companies,  rej^resenting  a  broad  cross-section 
of  the  auto  insurance  business,  offered  third-party  bodily  injury  lia- 
bility claimants  a  choice  of  either  collecting  all  of  their  medical  ex- 
penses up  to  $5,000  plus  wage  benefits  equaling  about  105  percent  of 
their  losses,  to  be  paid  promptly  as  the  losses  accrued,  or  they  could 
reject  this  alternative  and  pursue  a  regular  liability  claim. 

The  major  finding  of  this  experiment  was  that  given  a  choice  be- 
tween a  guaranteed  offer  and  a  payment  available  under  the  existing 
auto  liability  system,  only  25  percent  of  the  eligible  claimants  elected 
to  acce]:»t  the  alternative  benefits  in  the  Illinois  experiment  and  15  per- 
<3ent  in  Xew  York. 

Confirming  this  apparent  public  attachment  for  the  present  liability 
system  is  the  response  found  in  DOT's  public  opinion  survey  ques- 
tion, "In  your  opinion,  is  there  a  need  to  change  this  system  ?"  In  what 
ways?"  More  than  two-thirds — G8  percent  of  all  respondents — did  not 
express  a  preference  that  the  system  be  changed. 

UNIFORM    MOTOR   VKIIICLE    INSURANCE   ACT 

One  of  the  most  glaring  shortcomings  of  this  proposal  is  its  incom- 
pleteness. The  bill  leav^es  many  questions  unanswered  and  many  serious 
problems  can  result.  The  public  is  not  being  well  served  by  being  left 
ill  the  dark  about  these  unresolved  issues.  There  is  wide  appeal  in  a 
])lMn  which  seemingly  promises  something  for  everybody  with  no 
controversy.  But,  it:  is  the  obligation  of  this  committee  not  only  to 
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examine  these  promises — which  have  been  prominently  publicized  in 
the  press — but  also  to  examine  the  unresolved  problems  created  by 
the  proposal. 

For  instance,  what  rates  would  be  charged  for  the  compulsory  cover- 
ages ?  What  additional  coverages  would  be  needed  and  what  would  they 
cost  ?  What  costs  would  have  to  be  paid  out  of  the  pockets  of  accident 
victims  and  which  claims  would  not  be  paid  under  the  proposed  new 
form  of  insurance  ? 

Note  that  55  percent  of  the  persons  injured  in  auto  crashes  are  not 
wage  earners  at  the  time  of  the  accident.  Many  of  these  persons  expect 
to  enter  or  reenter  the  work  force  at  some  future  date.  Under  the  Uni- 
form Motor  Vehicle  Insurance  Act,  these  people  would  have  no  w^ay  to 
collect  for  any  of  the  harmful  effects  an  auto  injury  might  have  on 
future  earning  capabilities  unless  they  sustain  catastrophic  harm.  This 
inequity  is  even  more  immediate  and  glaring  in  the  case  of  the  un- 
employed. The  bill  does  not  answer  how  disability  is  to  be  defined, 
nor  how  the  extent  and  the  duration  of  this  disability  is  to  be  measured, 
and  what  is  meant  by  disfigurement. 

Since  most  of  the  uncompensated  economic  losses  reported  in  the 
DOT  serious  injury  study  consisted  of  future  wage  losses  extending 
far  beyond  the  36-months  cutoff  period  found  in  the  Uniform  Motor 
Vehicle  Insurance  Act,  the  proposed  Federal  bill  will  fall  far  short  of 
providing  almost  total  compensation  for  that  group  of  crash  victims. 

Although  the  bill  preserves  the  right  of  total  recovery  for  those  who 
are  more  than  70  percent  disabled,  this  remedy  is  made  largely  mean- 
ingless by  other  provisions  of  the  bill  which  would  prohibit  the  States 
from  requiring  drivers  to  carr}^  any  form  of  liability  insurance  to 
pay  for  such  losses. 

Additionally,  the  bill  creates  serious  inequities  for  the  much  larger 
group  of  seriously  injured  crash  victims  who  suffer  permanent  dis- 
abilities below  the  70  percent  level.  These  victims  would  receive  no 
compensation  at  all  for  going  through  life  with  some  rather  serious 
impairments.  Under  the  disability  rating  system  commonly  used  today 
a  person  may  suffer  a  loss  of  limbs,  serious  loss  of  bodily  function, 
deformity,  recurring  pain  and  other  severe  personal  damage  without 
being  considered  70  percent  disabled. 

It  is  argued  that  general  damages  should  be  excluded  from  compen- 
sation because  they  are  subjective  in  nature  and  are  not  susceptible  of 
objective  measurement  in  dollars.  Yet,  the  same  thing  is  true  of  a 
great  many  things  in  this  world.  How  much  is  a  man's  time  worth,  how 
is  its  value  determined  ?  How  do  we  determine  the  value  of  a  piece  of 
real  estate  condemned  for  a  highway  ? 

All  of  these  things  are  subjective  in  nature.  Yet  we  manage  to  trans- 
late them  into  dollar  amounts  by  a  process  of  bargaining  and  compro- 
mise. People  who  have  been  injured  by  a  negligent  driver  expect  to 
get  paid  something  for  their  trouble,  pain,  and  inconvenience. 

Under  the  Uniform  Motor  Vehicle  Insurance  Act,  very  large  num- 
bers of  auto  accident  victims  would  receive  nothing  at  all  from  the  com- 
pulsory personal  injury  converages.  Nobody  would  collect  for  damage 
inflicted  on  his  automobile  under  the  statutory  coverages.  Many  of 
those  who  have  wage  continuation  plans,  health  insurance,  et  cetera, 
wouldn't  collect  anything  for  their  losses. 

No  doubt  it  will  be  argued  that  these  losses  are  covered  by  other 
benefit  systems.  But  the  same  argument  can  be  made  today.  The  point 
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IS,  both  the  present  statutory  auto  insurance  coverages  and  those  pro- 
posed under  tliis  Federal  bill  are  designed  deliberately  to  leave  out 
certain  cateoories  of  claimants.  The  group  left  out  is  much  larger 
under  the  Federal  proposal  than  under  the  present  system  or  guaran- 
teed i^rotection  plan. 

A  glaring  shortcoming  in  the  Uniform  IVIotor  Vehicle  Insurance  Act 
is  the  damage  that  it  would  do  to  the  orderly  process  of  one  of  the 
Nation's  major  industries.  For  all  practical  purposes,  the  bill  would 
abolish  State  regulation  of  insurance  and  superimpose  a  system  of 
Federal  regulation  under  the  Secretary  of  Transportation. 

There  is  nothing  in  the  history  of  the  Federal  regulatory  system 
to  instill  confidence  that  the  Federal  regulation  of  insurance  would 
be,  on  the  whole,  more  efficient  than  the  present  State  regulatory  sys- 
tem. The  Congressional  Eecord  is  full  of  official  and  unofficial  criticism 
of  Federal  regulatory  agencies  for  dilatory  procedures,  their  inflex- 
ibility, their  lack  of  independence,  and  competency. 

Insurance  remains  one  of  the  most  diverse  businesses  in  the  Nation. 
In  most  respects,  it  is  still  a  local  business,  built  on  local  basis  and 
serving  local  needs.  The  alliance  believes  that  the  regulation  of  insur- 
ance must  recognize  and  respond  to  this  diversity. 

One  of  the  politically  popular  features  of  the  Unifonn  Motor 
Vehicle  Insurance  Act  is  the  provision  that  would  require  auto  insurers 
to  accept  all  applicants  for  coverage,  provided  they  have  a  valid 
driver's  license  and  are  willing  to  pay  the  premiums. 

The  most  likely  result  of  this  will  be  to  increase  the  cost  of  insurance 
for  the  vast  majority  of  drivers  who  now  enjoy  preferred  rates,  shice 
companies  which  attempt  to  set  their  rates  at  a  low  level  attractive  to 
such  drivers  would  be  inundated  by  high-risk  drivers. 

The  guaranteed  protection  plan  deals  with  the  problem  of  insurance 
availability  in  a  more  reasonable  fashion.  It  calls  for  an  expansion  of 
the  present  automobile  insurance  ]")lans  so  as  to  guarantee  reasonable 
limits  of  protection  for  both  liability  and  other  auto  insurance  cover- 
ages to  every  licensed  driver. 
"Proposals  for  changes  in  rating  procedures  under  the  T^niform 
Motor  Vehicle  Insurance  Act  would  not  provide  the  public  with  mean- 
ingful price  information,  as  its  authors  apparently  assume.  The  tvpe 
of  data  which  the  bill  would  require  the  Secretary  of  Transportation 
to  publish  has  no  statistical  validity  on  an  individual  territory  basis 
when  subdivided  into  so  many  categories. 

CONCLUSTON 

The  problems  generated  by  automobile  crashes  are  far  more  com- 
plex than  was  generally  realized  when  the  reform  issue  first  came  to 
genernl  public  notice.  We  believe  that  the  ensuing  research,  debate  and 
soul-searching  has  been  productive,  nnd  has  produced  something  close 
to  a  consensus  on  the  steps  that  must  now  be  taken  to  bring  aliout  a 
reformed  system  and  to  bring  under  control  the  excessive  losses.  The 
allianoe  has  been  privileged  to  play  a  mnjor  role  in  the  searrh  for 
reform.  AVe  pledge  to  you  and  to  the  ]iublic  our  sincere  efforts  io 
accomplish  these  objectives. 

This,  Mr.  Chairman,  completes  onr  statement. 
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(Mr.  Maisonpierre's  prepared  statement  follows :) 

Statement  of  Andk:^  Maisonpierre,  Vice  President,  American  Mutual 

Insurance  Alliance 

I.  introduction 

My  name  is  Andre  Maisonpierre,  and  I  am  a  vice  president  of  the  American 
Mutual  Insurance  Alliance.  We  are  a  voluntary  association  of  more  than  100 
mutual  insurance  companies  which  provide  iautoniobile  and  other  property- 
casualty  coverages  in  all  50  states  and  the  District  of  Columbia. 

We  welcome  this  opportunity  to  tell  you  what  the  Alliance  is  doing  to  reform 
the  automobile  reparations  system,  to  share  our  research  with  you,  and  to  offer 
you  our  views  on  the  proposals  currently  pending  in  Congress. 

Automobile  crashes  impose  an  increasingly  heavy  burden  on  the  American 
public.  One  out  of  four  automobiles  on  the  highways  is  involved  in  an  accident 
each  year.  That  adds  up  to  more  than  20  million  crashes,  30  million  damaged 
vehicles,  more  than  4  million  injuries,  .55.000  deaths  and  a  staggering  economic 
loss  exceeding  $16  billion.  That's  the  equivalent  of  about  $75  for  every  man, 
woman  and  child  in  the  United  States,  or  $.375  for  a  family  of  five. 

The  human  cost — the  pain,  the  injuries,  the  loss  of  life — are  borne  directly  by 
the  accident  victims  and  their  families.  But  the  economic  loss  is  shared  by  every 
motorist  and  consumer,  in  their  out-of-pocket  expenses  and  in  the  insurance 
premiums  they  pay. 

The  massive  amount  of  research  that  has  been  conducted  in  recent  years  has 
provided  a  much  clearer  picture  of  what  is  causing  these  excessive  economic 
losses.  For  example,  it  is  now  clear  that  vehicle  damage  has  become  the  dominant 
factor  pushing  up  the  cost  of  auto  insurance,  rather  than  bodily  injuries.  About 
two-thirds  of  the  total  premium  a  motorist  pays  for  a  typical  full  package  of 
automobile  insurance  goes  for  coverages  that  pay  for  vehicle  repair  or  replace- 
ment, including  property  damage  liability,  collision  and  theft  coverages.  The  cost 
of  fixing  cars  damaged  in  collisions  increased  111%  from  1960  through  1970, 
while  the  average  cost  of  bodily  injuries  increased  68%.  When  consideration  also 
is  given  to  the  fact  that  damaged  cars  outnumber  crash  injuries  by  more  than 
7  to  1,  it  is  clear  that  better  bumpers  and  more  crash-resistant  vehicle  designs 
are  essential  if  automobile  insurance  costs  are  to  be  reduced. 

II.  THE  guaranteed  PROTECTION  PLAN  FOR  AUTO  REFORM 

The  American  Mutual  Insurance  Alliance  believes  these  excessive  human  and 
economic  losses  can  be  dramatically  reduced.  We  have  developed  a  reform  pro- 
posal called  the  Guaranteed  Protection  Plan,  which  deals  with  all  of  the  major 
factors  contributing  to  high  insurance  costs  and  consumer  dissatisfaction.  This 
is  a  comprehensive  aproach  to  the  automobile  problem — an  approach  that  calls 
for  responsible  reform  in  the  auto  reparations  system,  in  vehicle  design,  in  driver 
performance,  and  in  traffic  safety  regulations. 

The  Guaranteed  Protection  Plan  is  the  i-esult  of  a  decade  of  statistical  studies, 
legislative  research,  public  attitudes  surveys,  autocrash  tests  and  field  experi- 
ments with  new  claims  handling  methods. 

This  proposal  is  based  on  the  premise  that  automobile  insurance  reforms  alone 
cannot  lift  the  intolerable  burden  created  by  highway  crashes.  Changes  in  insur- 
ance affects  only  what  happens  to  the  loss  after  it  occurs — whether  it  is  to  be 
borne  by  the  crash  victim,  paid  by  the  negligent  motorist,  or  shifted  to  someone 
else's  shoulders.  Any  meaningful  reform  program — to  be  effective  and  serve  the 
best  interest  of  the  consumer — must  also  concern  itself  with  measures  to  keep 
the  loss  from  occurring  in  the  first  place,  and  to  reduce  the  severity  of  injuries 
and  economic  costs. 

Since  this  hearing  deals  primarily  with  proposals  for  reforming  the  auto  ac- 
cident reparations  system,  most  of  this  statement  will  be  devoted  to  the  insurance 
reform  portion  of  the  Guaranteed  Protection  Plan.  The  insurance  reforms  called 
for  in  the  Guaranteed  Protection  Plan  would  produce  changes  in  the  insurance 
coverages  purchased  by  ear  owners,  changes  in  the  procedures  used  to  compensate 
crash  victims,  and  changes  in  the  legal  rules  governing  the  settlements  of 
disputed  claims. 
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These  proposals  for  responsible  insurance  reform  are  designed  to  achieve  a 
reasonable  balance  among  three  difficult  and  often  contradictory  goals: 

1.  To  provide  crash  victims  viith  prompt  and  fair  compensation. 

2.  To  eJicourage  driver  responsibility. 

3.  To  keep  overall  costs  at  a  reasonable  level. 

This  iwrtion  of  the  Plan  also  seeks  to  allocate  the  cost  burden  fairly  among 
vehicle  owners,  to  prohibit  unwarranted  eaucellatious  of  insurance  and  to  ease 
the  burden  on  congested  courts. 

Higlilights  of  the  proposal  are  as  follows  : 

1.  Basic  beticfits  would  6e  guaranteed 

State  laws  would  be  amended  to  require  that  very  private  passenger  automobile 
policy  issued  or  delivered  in  the  applicable  state  shall  include  the  following 
minimum  benefits  payable  regardless  of  fault : 

(A)  Medical  and  hospital  expense  coverage  up  to  $2,000  per  i^erson  limit  in 
any  one  accident  and  subject  to  an  optional  deductible  (applicable  only  to  the 
named  insured  and  resident  family  members)  up  to  $2.30. 

(B)  Disability  income  coverage  of  85%  of  gross  income  lost  during  a  i>erio(l 
commencing  30  days  affce,r  the  accident  and  continuing  for  52  weeks,  subject  to  a 
maximum  of  $500  per  month  or  a  total  of  $6,000. 

Persons  covered  include  the  named  insured,  members  of  his  family  residing 
in  the  same  hou.sehold,  guests,  passengers  and  iJedestrians.  Insurance  companies 
would  be  permitted  to  offer  broader  covei"ages  than  the  statutory  minimums,  and 
it  is  anticipated  that  healthy  comi^etition  would  provide  a  wide  choice  of  higher 
limit,  first-party  coverages  for  vehicle  owners  who  desired  to  purchase  them. 

2.  Driver  responsihility  would  be  retained 

Existing  liability  protection  would  be  retained  and  made  to  work  more  effec- 
tively under  the  Guaranteed  Protection  Plan.  Persons  injured  through  the  negli- 
gence of  another  driver  would  be  entitled  to  compensation  from  the  other  driver 
for  damages  that  go  beyond  the  basic  benefits.  In  addition,  insurance  comixanies 
which  paid  the  medical  and  disability  benefits  to  their  own  polyholders  could 
seek  reimbursement  from  the  imrty  at  fault  (if  any)  or  that  party's  insurance 
company.  Thus,  the  proposed  system  would  be  no-fault  in  the  sense  that  the  ac- 
cident victim  would  collect  for  his  basic  economic  losses,  regardless  of  who  caused 
the  accident.  But  it  would  be  a  fault  system  in  the  sense  that  it  would  preserve 
the  principle  of  personal  accountability.  The  cost  of  the  accident  ultimately 
^ould  be  charged  again.st  the  record  of  the  negligent  driver,  and  not  against  the 
record  of  the  innocent  victim  as  would  be  the  case  under  a  total  no-fault  system. 

3.  Claim  settlements  roould  he  streamlived 

Two  different  types  of  arbitration  would  be  used  to  speed  settlements,  cut  the 
cost  of  handling  claims  and  ease  the  burden  on  the  courts. 

The  Plan  calls  for  mandatory  arbitration  of  disputes  in  the  vast  number  of 
liability  claims  involving  damages  under  $3,000.  using  court  sui)ervised 
procedures  which  have  worked  successfully  in  Pennsylvania  since  1{>52.  One  of 
the  Department  of  Transportation's  studies  found  that  73%  of  litigated  cases  fall 
into  this  under-$3,000  category.  In  Pennsylvania,  such  cases  are  assigned  to  a 
three-man  arbitration  panel,  operating  under  rules  and  procedures  established 
by  the  court  having  jurisdiction  over  the  case.  Either  party  may  appeal  the 
arbitrator's  decision.  However,  the  rate  of  appeals  has  been  less  than  8%  under 
the  eompuLsory  arbitration  procedure  used  in  Philadelphia.  A  similar  system  was 
in.stituted  on  a  three-year  trial  basis  in  New  York  State  on  September  1.  1970. 
Initial  reports  indicate  that  the  plan  has  l>een  well  accepted  in  the  Monroe 
County  test  area,  which  includes  the  City  of  Rochester,  and  that  other  areas  of 
NeAv  York  are  con.«ridering  adoption  of  mandatory  arbitration. 

A  second  form  of  arbitration  would  be  mandatory  in  resoUing  disputes  arising 
in  subrogation  claims  between  insurance  companies.  Intercompany  arbitration 
already  is  widely  used  for  handling  auto  property  damage  ca.ses.  The  procedure  is 
quick,  inexpensive  and  efficient.  The  important  thing  is  that  the  claimant  is  paid 
first  and  then  any  necessary  readjustment  of  the  insurance  loss  is  made  between 
the  companies,  without  burdening  the  courts. 

.{.  Ohjective  yardstieks  would  he  estahlished  for  measuring  damages 

The  Guaranteed  Protection  Plan  would  provide  an  objective  standard  for  de- 
termining general  damages — such  as  the  damages  for  disfigurement,  loss  of  bodily 
function,  jtain  and  suffering,  and  other  damages  which  go  beyond  the  accident 
victim's  out-of-pocket  economic  losses  such  as  medical  expenses  and  lost  wages. 
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Payments  for  these  general  damages  would  be  limited  to  no  more  than  50% 
of  medical  and  hospital  expenses  if  such  expenses  ran  $500  or  less.  When  medi- 
oal  and  hospital  expenses  exceeded  $500.  payment  for  general  damages  may 
not  exceed  $250  plus  up  to  100%  of  the  excess  over  $500.  These  limits  are  in- 
tended to  curb  nuisance  claims  and  to  offset  the  cost  of  extending  the  basic  no- 
fault  benefits  to  accident  victims  generally.  These  limits  do  not  apply  in  cases 
involving  death,  permanent  disfigurement,  dismemberment,  permanent  loss  of  a 
bodily  function,  and  in  other  exceptional  circumstances  where  a  court  or  jury 
finds  that  such  a  limitation  would  be  imjust.  The  court,  or  either  party,  may 
request  an  impartial  medical  panel  to  make  a  determination  of  this  and  other 
issues. 

Objective  yardsticks  also  would  be  established  for  measuring  loss  of  earn- 
ings. At  present,  damages  for  loss  of  earnings  are  not  subject  to  income  tax. 
This  allows  some  people  to  be  overeompensated.  because  their  recovery  is  com- 
puted on  the  basis  of  gross  earnings  instead  of  "take  home  pay."  The  Guaranteed 
Protection  Plan  provides  that  these  loss  of  earnings  awards  be  reduced  in  rec- 
ognition of  the  income  tax  savings.  The  bill  calls  for  a  statutory  15%  offset, 
subject  to  reduction  if  the  claimant  can  show  that  his  actual  income  tax  would 
have  been  smaller.  Enactment  of  this  provision  will  assure  that  claimants  seek- 
ing damage  for  loss  of  income  will  be  neither  undercompensated  nor  overeom- 
pensated for  that  loss. 

5.  Legal  rules  governing  claim  settlements  would  he  streamlined 

Two  changes  in  the  legal  rules  governing  claim  settlements  are  propsed. 

One  calls  for  adoption  of  comparative  negligence  laws.  Twelve  states  have 
adopted  one  form  or  another  of  the  comparative  negligence  rule.  Moreover,  the 
doctrine  is  applied  in  claims  coming  under  the  Federal  Employer's  Liability  Act, 
the  Merchant  Marine  Act  and  the  admiralty  laws  of  the  United  States  and 
England. 

The  Alliance  believes  the  Wisconsin  type  of  comparative  negligence  statute  to 
be  the  most  equitable  of  the  various  types  now  in  effect.  It  provides  that  the  per- 
son injured  can  collect  from  a  negligent  defendant  as  long  as  he  is  himself  less 
than  50%  negligent,  and  the  defendant  is  more  than  .50%  negligent.  However, 
the  amount  of  his  recovery  is  reduced  accordingly. 

The  "contributory  negligence"  doctrine  currently  in  effect  in  most  states  pro- 
vides that  an  injured  party  is  completely  l)arred  from  recovery  even  though  his 
negligence  was  slight  in  comparison  with  that  of  the  other  i^arty  to  the  accident. 
In  practice,  the  existing  rule  is  not  actually  so  rigidly  enforced,  and  juries  as 
well  as  insurance  adjusters  often  apply  something  akin  to  a  comparative  negli- 
gent rule  in  arriving  at  judgments  or  settlements.  However,  to  the  extent  that 
the  operation  of  the  contributory  negligence  rule  sometimes  produces  a  harsh, 
unjust  result  in  individual  cases,  the  proposed  reform  will  eliminate  those  in- 
equities. 

Another  change  in  the  legal  rules  governing  claim  settlements  is  intended  to 
further  encourage  insurance  companies  to  make  immediate  advance  payments 
to  injured  victims  to  cover  medical  expenses  and  wage  losses  as  they  accrue. 

It  provides  that  such  advance  payments  will  not  be  considered  an  admission 
of  liability  in  any  subsequent  legal  action  that  may  result.  A  similar  rule  is 
proposed  for  property  damage  claims,  so  they  may  be  settled  separately  from 
any  bodily  injury  liability  claim  arising  out  of  the  same  accident.  This  would  en- 
courage prompt  settlement  of  the  property  damage  portion,  where  final  settle- 
me7it  of  the  injury  claim  is  delayed  pending  medical  treatment  or  other  causes 
beyond  the  insurance  company's  control. 

6.  Attorney  fees  would'  te  regulated 

The  Guaranteed  Protection  Plan  would  place  a  limitation  of  25%  on  at- 
torneys' fees  where  such  fees  are  contingent  (dependent)  on  the  amount  awarded 
the  person  represented  by  the  attorney.  It  also  permits  the  courts  to  establish 
graduated  contingent  fees  scheduled  subject  to  the  25%  limitation.  Attorneys 
also  would  be  required  to  reix)rt  all  contingent  fee  payments  to  the  clerk  of  the 
court. 

The  contingent  fee  system  is  widely  used  in  this  country,  and  is  regarded  as 
a  means  of  making  available  competent  legal  representation  to  persons  who 
m.ight  not  otherwise  be  able  to  hire  an  attorney.  At  the  same  time,  there  is 
widespread  criticism  that  lawyers'  fees  in  auto  accident  cases  are  too  high. 
The  proposed  regulation  would  prevent  abuses  in  those  cases  not  removed  from 
the  courts  by  other  provisions  of  the  Guaranteed  Protection  Plan,  such  as  the 
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automatic  first-party  benefits  and  the  use  of  mandatory  arbitration  in  the  vast 
majority  of  claims  disputes. 

Contingent  fee  regulation  already  is  practiced  today  in  some  jurisdictions. 
The  First  and  Second  Departments  of  the  New  Yorli  Appellate  Court  have  es- 
tablished fee  schedules.  Regulation  also  is  enforced  in  Maine,  Oklahoma,  Mas- 
sachu.setts  (criminal  and  d<miestic  relations  cases),  and  Pennsylvania. 

7.  Fravdnlent  claims  iroiild  be  (iiscotiraged 

The  Guaranteed  Protection  Plan  provides  for  imposing  .stiff  penalties  for  false 
and  fraudulent  activities  with  re.'<i>ec  tto  claims  filed  against  individuals  or  in- 
surance companies.  It  also  includes  provisions  regarding  the  admissibility  in 
evidence  of  unreasonable  refu.sal  by  a  claimant  to  submit  to  medical  examina- 
tion to  determine  the  nature  and  extent  of  his  injuries  and  the  medical  treatment 
thereof. 

S.  Arhitrunj  policy  cancellations  would  l)c  prohihited 

To  protect  car  owners  against  unwarrantetl  cancellation  of  their  auto  insur- 
ance, the  Guaranteed  Protection  Plan  calls  for  passage  of  legislation  limiting  jjer- 
missible  reasons  for  cancellation  of  private  passenger  automobile  insurance  ix)li- 
cies  to  nonpayment  of  premium  or  suspension  of  drivers  license  or  vehicle  regis- 
tration. Thirty-eight  states  already  have  enacted  cancellation  laws  with  in- 
surance company  support.  Member  companies  of  the  American  Mutual  Insurance 
Alliance  also  have  taken  action  through  the  appropriate  rating  bureaus  to 
provide  this  protection  voluntarily  in  the  addiitonal  states.  Passage  of  laws  in 
the  remaining  sttaes  would  make  certain  that  all  companies  dc  so.  The  Plan 
further  provides  specific  notice  requirements  with  respect  to  the  insurer's 
intention  to  cancel  or  nourenew.  It  also  requires  that  the  reasons  for  cancellation 
be  provided  to  the  insured  upon  request. 

9.  Insolvency  protection  would  be  provided 

To  protect  the  public  against  insurance  company  insolvencies,  the  Guaranteed 
Protection  Plan  calls  for  prompt  state  enactment  of  post-insolvency  assessment 
plans  in  every  state  where  such  plans  are  not  already  in  effect.  Under  these  plans 
insurance  carriers  licensed  to  do  business  in  each  state  may  be  asses.^ed  to  pro- 
vide funds  for  paying  the  unmet  claims  of  companies  that  become  insolvent.  To 
date.  33  states  already  have  enacted  insolvency  legislation,  including  1971  enact- 
ments by  the  states  of  Indiana,  Maryland,  Minnesota,  Montana.  North  Dakota, 
Utah  and  Wyoming.  Several  additional  states  are  expected  to  take  action  before 
the  current  legislative  sessions  end. 

10.  Vehicle  damaf/e  losses  irould  be  reduced 

The  Guaranteed  Protection  Plan  calls  for  major  steps  to  reduce  the  excessive 
economic  loss  being  produced  by  vehicle  damage,  which  has  become  the  dominant 
factor  pushing  up  the  cost  of  auto  insurance.  Coverages  that  pay  for  vehicle  re- 
pair or  replacement  account  for  about  two-thirds  of  the  total  insurance  premium 
for  car  owners  who  buy  a  typical  "full  package"  of  coverage.  For  the  owner  of  a 
late-model  or  new  car,  the  ratio  frequently  rims  70%  or  more. 

Changes  in  the  reparations  system  are  not  the  answer  to  this  problem.  It  is 
essentially  a  matter  of  vehicle  design.  A  high  percentage  of  the  auto  repair  bills 
are  caused  by  low-speed  crashes  which  should  produce  little  or  no  damage  if 
cars  had  adequate  bumpers  and  more  crash-resistant  designs. 

The  Alliance  is  supporting  legislation  at  both  the  state  and  federal  levels  to 
require  that  bumpers  provide  more  adequate  crash  protection  to  both  the  rear 
and  front  ends  of  future  models.  The  bumper  standards  issued  earlier  this  month 
by  the  Department  of  Transportation  are  a  step  in  the  right  direction,  but  the 
requirements  are  much  too  weak  to  do  the  job  that  must  be  done.  Since  the 
DOT  is  legally  prohibited  from  issuing  standards  aimed  directly  at  reducing  auto 
repair  costs,  we  are  looking  to  the  states  to  enact  appropriate  legislation  on  this 
subject.  Florida  and  Mai-yland  already  have  acted,  and  bills  are  pending  in  more 
than  '.iO  other  states.  We  also  support  federal  legislation  which  would  give  the 
DOT  authority  to  do  the  job. 

As  for  comiK'nsation  to  car  owners  for  damage  caused  in  highway  crashes, 
the  Guaranteed  Prolection  Plan  would  retain  existing  property  damage  liability 
protection  for  situations  wh«'re  the  negligent  driver  should  pay.  The  Plan  also 
would  retain  collision  and  comprehensive  coverages  for  tho.se  situations  where  the 
vehicle  owner  himself  is  responsible  for  the  damage  to  his  own  car. 
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ni.    GTTARANTEED    PROTECTION    PLAN  ;    COMPATIBILITY    WITH    DOT    RECOMMENDATIONS 

The  reparations  system  reforms  proposed  under  the  Guaranteed  Protection 
Plan  are  similar  in  most  respects  to  the  findings  and  recommendations  of  the 
Department  of  Transportation,  as  continued  in  House  Concurrent  Resolution  241. 
In  his  report  to  the  Senate  Commerce  Committee  on  March  18,  1971,  Secretary 
of  Transportation  John  A.  Volpe  proposed  that  the  states  move  promptly  to  ex- 
periment with  reform  plans  which  expand  the  use  of  first-party,  no-fault  cover- 
ages, but  which  avoid  radical,  irreversible  changes.  Mr.  Volpe  noted  that  "there 
remains  much  legitimate  uncertainty  about  how  far  and  how  fast  the  public 
wants  or  is  willing  to  go"  in  changing  the  present  system.  He  also  said  there 
exists  "genuine  and  warranted"  concern  as  to  the  "unknown  and  essentially 
unknowable  price  and  cost  implications  of  any  major  change  in  the  system." 

Because  of  these  imknowns,  and  for  other  reasons  relating  to  the  undesirability 
of  a  federal  takeover  of  the  state  regulatory  function,  the  Administration  con- 
cluded that  state  level  experimentation  is  indicated. 

Ilie  Guaranteed  Protection  Plan  is  consistent  with  that  recommendation,  and 
in  fact,  already  is  being  actively  considered  in  a  number  of  states,  along  with 
other  similar  plans.  The  proposed  concurrent  resolution  outlines  six  principles 
for  the  states  to  use  in  evolving  a  "rational,  equitable  and  compatible"  new 
system  for  compensating  auto  accident  victims. 

1.  The  first  principle  is  that  basic  benefits  should  be  provided  to  auto  accident 
victims  on  a  first-party,  contractual  basis.  The  Guaranteed  Protection  Plan  would 
require  that  auto  insurance  ix)licies  contain  such  benefits. 

2.  The  second  principle  is  that  basic  benefits  should  be  payable  to  all  accident 
victims  without  regard  to  fault,  excluding  those  who  willfully  injure  themselves. 
The  basic  benefits  provided  under  the  Guaranteed  Protection  Plan  are  on  a  no- 
fault  basis.  However,  we  have  suggested  that  legislatures  also  consider  exclud- 
ing no-fault  payments  to  persons  injured  while  driving  a  stolen  car.  those  injured 
while  seeking  to  elude  lawful  arrest,  and  those  injured  while  driving  under  the 
influence  of  intoxicating  Liquor  or  narcotics. 

3.  Tlie  third  principle  is  that  the  basic  benefits  should  provide  compensation 
for  all  economic  loss,  subject  to  reasonable  deductibles  and  limits,  and  the  system 
should  be  designed  to  avoid  litigation  for  the  mass  of  accidents.  The  Guaranteed 
Protection  Plan's  recommended  basic  benefit  limits  of  at  least  $2,000  for  medical 
expenses  and  at  least  $6,000  for  wage  losses  would  be  adequate  to  cover  in  full 
the  wage  and  medical  losses  incurred  in  more  than  95%  of  all  auto  crashes, 
based  on  DOT  data.  Taken  as  a  whole,  the  Plan  also  would  eliminate  the  delay 
and  expense  of  court  trials  for  all  but  a  few  serious  cases  where  .settlements 
could  not  be  arrived  at  by  negotiation.  And.  even  in  these  few  cases,  the  accident 
victim  would  receive  the  basic  no-fault  benefits. 

4.  The  fourth  principle  is  that  the  reparations  system  should  provide  ade- 
quate, but  not  excessive,  compensation  to  the  accident  victim  at  minimum  cost. 
Therefore,  the  resolution  provides  that  benefits  obtainable  by  the  accident 
victim  from  other  benefit  sources  should  be  coordinated  and  meshed  with  those 
obtainable  from  the  automobile  accident  reparations  system  with  a  view  toward 
internalizing  automobile  accident  loss  costs  by  making  automobile  insurance  the 
pi-imary  benefit  source  whenever  feasible.  The  Guaranteed  Protection  Plan  gen- 
erally conforms  to  this  principle.  Basic  benefits  under  the  auto  policy  are  pri- 
mary, for  the  most  part,  and  tort  recoveries  also  are  prinjai-y  with  the  usual 
exception  of  workmen's  compensation  benefits. 

5.  The  fifth  principle  is  that  maximum  choice  should  be  afforded  the  motorist 
in  selecting  his  insurance  source  provided  the  coverage  complies  with  the  prin- 
ciples for  the  required  minimum  mandatory  coverage.  With  more  than  800 
insurance  companies  currently  writing  automobile  insurance,  most  motorists 
today  already  have  a  very  wide  choice  of  insurance  sources.  In  addition,  the 
industry  has  established  automobile  in.surance  plans  in  every  state  to  guarantee 
a  source  of  insurance  protection  to  the  small  percentage  of  motorists  whose  high 
risk  characteristics  make  it  difiicult  for  them  to  obtain  coverage  in  the  voluntary 
market.  The  Alliance  advocates  that  these  plans  be  expanded  to  provide  physical 
damage  coverages  as  well  as  the  bodily  injury  coverages,  and  that  convenient 
premium  financing  arrangements  be  made  available.  Several  states  already  have 
taken  action  to  accomplish  this  result,  and  other  states  are  exi>ected  to  follow 
suit  in  the  near  future. 
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6.  The  sixth  principle  is  that  rehabilitation,  avocational  as  well  as  vocational, 
should  be  a  primary  function  and  objective  of  the  compensation  system.  The 
Guaranteed  Protection  Plan's  basic  benefits  cover  medical  rehabilitation.  Optional 
coverages  and  tort  recoveries  offer  broader  rehabilitation  care. 

The  Alliance  proposal  also  is  consistent  with  Mr.  Volpe's  suggestion  that  states 
might  want  to  exi>eriment  initially  with  a  reform  plan  that  would  offset  the  cost 
of  the  first-party  medical  coverage  by  the  savings  achieved  in  revising  the  rules 
on  general  damages.  Under  the  Guaranteed  Protection  Plan,  such  cost  savings 
would  be  produced  by  imposing  limits  on  the  amount  of  general  damages  that 
could  l>e  collected  for  injuries  not  invohing  death,  disfigurement  or  permanent 
impairment.  In  addition,  the  provisions  requiring  car  manufacturer.s  to  install 
more  crash-resistant  bumpers  would  bring  about  even  more  significant  savings 
on  the  dominant  vehicle  damage  iX)rtion  of  the  overall  insurance  premium. 

The  Alliance  also  si>ecifically  endorses  the  finding  that  "assumption  of  the 
present  comprehensive  state  regulatory  authority  over  automobile  insurance 
by  the  Federal  Government  would  be  fraught  with  great  and  grave  consequences 
giving  rise  to  issues  and  problems  of  great  magnitude,  and  is  highly  umlesirahlc." 

Our  differences  with  Mr.  Volpe  have  to  do  primarily  with  matters  of  timing, 
and  of  defining  what  constitutes  a  "radical,  irreversible  change."  Mr.  Volpe 
argues  persuasively  in  his  testimony  that  there  is  an  urgent  need  for  experi- 
mentation at  the  state  level  to  clear  up  major  uncertainties  about  the  cost, 
workability  and  public  acceptability  of  any  new  system.  He  concedes  that  the 
DOT  does  not  have  definitive  answers  to  these  questions,  and  says  that  "The 
experience  of  the  state  should  have  much  to  tell  us  about  the  most  desirable 
final  configuration  of  the  motor  vehicle  reparations  system." 

Having  established  that  major  uncertainties  exist,  and  that  exiierimentation  is 
needed  to  evolve  a  final  configuration,  very  little  credibility  can  be  given  to  the 
DOT'S  si>eculations  about  what  an  "illustrative"  or  "ultimate"  system  might  look 
like.  It  is  inconsistent  to  call  for  experimentation,  on  grounds  that  the  public  it- 
self must  be  allowed  to  participate  in  evolving  the  kind  of  .system  that  will  best 
serve  its  needs,  and  then  to  suggest  a  plan  which  goes  beyond  the  point  of  no  re- 
turn in  the  very  first  stage  of  implementation. 

In  his  testimony,  Mr.  Volpe  seems  to  be  suggesting  that  medical  and  rehabilita- 
tion io.sses  be  placed  on  a  total  no-fault  basis  immediately,  and  that  the  concept 
of  driver  accountability  be  virtually  eliminated  for  such  losses  by  prohibiting 
subrogation  and  by  restricting  payment  of  general  damages  to  a  very  small  num- 
ber of  serious  cases — less  than  5%  of  all  auto  crash  injuries.  Income  losses  and 
other  injury-related  economic  loss  payments  would  be  shifted  to  a  first-party,  no- 
fault  basis  at  a  later  date.  Mr.  Volpe  indicated  that  the  feasibility  of  shifting 
some  or  all  of  the  losses  now  being  compensated  under  the  third-party  pi'operty 
damage  liability  coverage  is  more  doubtful,  in  part  because  there  is  little  oppor- 
tunity for  cost  savings  in  making  such  a  switch,  and  in  part  because  the  DOT  is 
doubtful  that  a  total  no-fault  system  for  vehicle  damage  would  be  acceptable  to 
the  imblic. 

As  proposed  in  the  Guaranteed  Protection  Plan,  the  Alliance  believes  it  is  de- 
sirable to  take  action  immediately  to  guarantee  prompt  payment  of  basic  benefits 
for  both  medical  and  wage  losses — not  medical  losses  only.  But  all  the  available 
evidence  indicates  that  the  public  will  insist  on  retaining  reasonable  payments  for 
general  damages  to  innocent  crash  victims,  and  will  insist  that  the  principle  of 
driver  accountability  also  be  preserved.  Our  Plan  provides  an  efficient  means 
of  determining  driver  accountability  through  subrogation  and  arbitration 
procedures. 

We  believe  the  Guaranteed  Protection  Plan  offers  crash  victims  better  benefits, 
and  would  allow  for  a  more  orderly  testing  of  public  sentiment.  The  people  af- 
fected by  changes  in  the  reparations  system  need  to  be  able  to  see  and  make 
judgments  about  what  they  would  gain  and  lose  as  tbe  balance  is  shifted  toward 
greater  use  of  no-fault  coverages.  Our  Phni  also  will  provide  a  more  feasible 
means  of  testing  to  what  extent  the  iniblic  is  willing  to  forego  compensation  for 
personal  injury  damage  not  measured  by  out-of-pocket  economic  losses. 

The  Alliance  has  strong  doubts  about  the  pul)lic  acceptability  of  shifting  all 
vehicle  damage  to  a  no-fanlt  l)asis.  now  or  later.  The  motorist  whose  car  is 
smaslied  by  a  negligent  driver  today  is  entitled  to  full  payment  for  the  repairs 
under  the  other  driver's  property  damage  liability  coverage.  But  under  a  total 
no-fau!t  system,  the  owner  of  the  smashed  car  would  not  be  able  to  collect  any- 
thing from  the  negligent  driver,  and  would  have  to  pay  th(>  loss  out  of  his  own 
pocket  or,  at  a  minimum,  pay  the  amount  of  the  deductible  under  his  own  col- 
lision coverage. 
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One  major  reason  for  taking  an  evolutionary,  experimental  approach  is  the 
uncertainty  that  exists  with  regard  to  what  Mr.  Yolpe  calls  the  "unknown  and 
essentially  unknowable"  price  and  cost  implications  of  any  major  change  in  the 
system.  The  hazards  of  enacting  major  new  benefit  programs  without  such  ex- 
perimentation are  well  illustrated  by  the  experience  with  Medicare.  When  INIedi- 
care  was  introduced  in  July.  1966,  the  cost  of  Part  B  was  $3.00  per  month,  with 
equal  contributions  by  the  U.S.  Government.  In  April,  1968.  the  cost  was  increased 
to  $4.00  per  mouth,  and  on  July  1,  1970  the  cost  went  up  to  $5.30  per  month.  A 
further  increase  on  July  1,  1971  brings  the  monthly  premium  to  $5.60  per  month — 
an  86.7%  increase  in  five  years. 

Medicare  Part  A  also  has  been  forced  to  pass  higher  costs  on  to  senior  citizens 
by  increasing  the  deductible.  It  was  $40  originally,  then  was  increased  to  $44 
in  January  1969;  to  $52  in  January  1970;  to  $60  in  January  1971.  That's  a  50% 
increase  in  the  deductible  in  five  years.  The  Medicaid  program  suffered  wen 
more  severe  cost  overruns,  forcing  Congress  to  cut  back  the  scope  of  the  program 
and  take  away  benefits  from  certain  groups  who  had  previously  been  eligible  for 
benefits. 

IV.    GUABANTEED   PROTECTION    PLAN  :    COMPATABILITY   WITH    CONSUMER  ATTITUDES 

One  of  the  major  considerations  involved  in  assessing  the  practical  and  politi- 
cal feasibility  of  any  new  automobile  reparations  system  is  public  acceptability. 
How  do  American  consumers  feel  about  some  of  the  ideas  that  have  been  sug- 
gested for  changing  the  auto  insurance  system?  Does  the  public  consider  fault 
to  be  an  outmoded  concept?  How  would  accident  victims  feel  about  giving  up 
compensation  for  general  damages?  What  do  consumers  consider  to  be  the  real 
causes  of  rising  auto  insurance  rates?  What  steps  would  they  like  to  see  taken 
to  reduce  cost?  How  do  they  feel  about  the  considerations  used  in  raising  or 
lowering  auto  insurance  prices  for  particular  groups  and  individuals? 

Any  new  auto  reparations  system  must  be  based  on  satisfactory  answers  to 
these  and  other  questions  if  it  is  to  earn  public  understanding  and  acceptance. 
Yet  the  whole  subject  of  public  acceptability  has  been  largely  ignored  in  much 
of  the  public  discussion  of  ways  to  reduce  auto  insurance  costs  and  to  reform 
the  reparations  system.  As  an  advisory  committee  noted  in  a  report  for  the 
Department  of  Transportation :  "The  largest  single  gap  in  knowledge  about 
the  motor  vehicle  accident  compensation  system  concerns  the  people  in  it  and 
the  impact  of  the  system  upon  them.  Their  perceptions,  beliefs,  attitudes,  and 
behaviors  are  the  subject  of  much  speculation,  supported  by  very  little  factual 
data." 

This  uncertainty  about  public  acceptability  is  one  of  the  major  reasons  why 
an  experimental  approach  is  urgently  necessary.  It  is  easy  enough  to  criticize 
the  shortcomings  of  the  present  system.  But  there  is  no  assurance  that  a  radical 
switch  to  an  untried  new  system  would  bring  instant  consumer  satisfaction, 
either. 

In  designing  the  Guaranteed  Proteotion  Plan,  the  Alliance  has  conducted 
major  research  into  the  questions  of  public  attitudes,  and  has  tailored  the 
various  proposals  accordingly. 

All  of  the  available  evidence  indicates  that  the  American  public  attaches  con- 
siderable impoTtance  to  the  concept  of  driver  responsibility  for  injury  done  to 
another.  There  is  a  growing  demand  in  our  society  for  more^not  less — ^persona' 
accountability  and  responsibility.  This  was  demonstrated  in  a  major  national 
study  of  the  attitudes  and  feelings  of  people  who  buy  auto  insurance,  conducted 
by  Market  Facts,  Inc.,  largest  consumer  survey  firm  in  the  nation.  Market 
Facts  specializes  in  marketing  research  and  in  the  measurement  of  consumer 
attitudes.  Includede  among  its  clients  are  the  Columbia  Broadcasting  System, 
Life  Magazine,  U.S.  Steel,  the  Ford  Motor  Company,  the  U.S.  Department  of 
Agriculture,  the  Social  Security  Administration  and  the  U.S.  Department  of 
Transportation. 

1.  Consumer  attitudes  toicard  driver  responsihility  for  accidents 

To  find  out  how  people  feel  about  the  causation  of  auto  crashes,  the  inter- 
viewers in  this  survey  asked  a  carefully  drawn  national  probability  sample 
of  1.494  ear  owners  the  following  question  : 

"Let's  talk  for  a  minute  about  auto  accidents  and  why  they  occur.  Please  think 
about  your  own  experience  and  other  accidents  you  know  of — and  consider 
whether  these  accidents  could  be  avoided  and  how  they  could  be  avoided." 
Then  respondents  were  given  a  card  showing  four  alternative  answers  and  were 
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asked  which  statement  came  closest  to  how  they  feel.  The  overwhelming  ma- 
.iority.  more  than  9  out  of  10,  believe  that  most  auto  crashes  are  someone's 
fault.  More  than  half  feel  that  almost  all  accidents  are  someone's  fault,  if  the 
facts  are  carefully  studied. 

Driver  responsibility  for  accidents 

Percentage  of 
respoiidenta 

Almost  all  accidents  are  quirks  of  fate  and  no  one  is  to  blame 2.  0 

]\rost  accidents  are  unavoidable.  They  are  unfortunate,  but  inevitable 6.  0 

Most  accidents  are  the  fault  of  drivers.  Someone  is  to  l>lame 40.  3 

Almost    all    accidents   are   someone's   fault   if   the   facts   are    carefully 

studied    50.  8 

No  opinion _  9 

It's  interesting  that  Professors  Keeton  and  O'Connell  also  feel  that  the  fault 
concept  cannot  be  eliminated  from  the  auto  accident  reparations  .system.  In  their 
book,  titled  "After  Cars  Crash,"  they  have  these  comments  on  the' need  to  retain 
the  concept  of  making  the  wrongdoer  pay  : 

"The  public  believes  in  that  principle  strongly  enough  that  they  would  serious- 
ly object  to  any  system  that  tried  to  do  away  with  it  completely.  Many  propovsals 
that  would  have  abolished  altogether  the  role  of  fault  in  traflSc  cases  just 
never  got  anywhere." 

The  Guaranteed  Protection  Plan  is  a  reasonable  balance  between  the  ob- 
jective of  encouraging  driver  responsibility,  and  the  objective  of  compensating 
accident  victims  promptly  and  fairly.  All  auto  accident  victims,  except  those 
which  may  be  excluded  as  a  matter  of  public  policy,  would  receive  prompt  pay- 
ment of  their  basic  economic  losses,  and  those  who  are  injured  by  a  negligent 
motorist  would  also  retain  the  light  to  collect  additional  compensation  from 
the  wrongdoer.  In  addition,  the  consequence  of  the  accident  would  be  recorded 
against  the  insurance  record  of  the  negligent  driver  through  subrogation  pro- 
cedures. This  makes  possible  a  rating  system  which  brings  to  bear  the  fiinancial 
consequences  of  a  negligent  act  on  the  person  who  caused  the  loss. 

2.  Consumer  attitudes   toward   eliminating   "pain  and  suffering"  payments   to 
reduce  auto  insurance  costs 

Public  attitude  surveys  and  field  experiments  confirm  that  auto  accident 
victims  who  have  been  injured  by  a  negligent  driver  are  unwilling  to  give  up 
the  legal  right  to  collect  for  general  damages,  often  inadequately  referred  to  as 
"pain  and  suffering." 

One  of  the  major  objectives  in  conducting  the  Market  Facts  survey  was  to 
find  out  whether  consumers  really  understood  what  they  were  being  asked  to 
judge  when  they  were  asked  questions  about  giving  up  payment  for  something 
called  "pain  and  suffering."  Several  previous  polls,  including  the  one  conducted 
by  the  University  of  Michigan  for  the  Department  of  Transi)ortation  study, 
have  used  this  term  without  any  definition  of  what  it  means. 

Respondents  were  first  asked,  "Sometimes  we  read  about  payments  from  auto 
insurance  companies  to  individuals  for  'pain  and  suffering.'  What  does  the  term 
'pain  and  suffering'  mean  to  you?  What  do  you  think  these  payments  would 
cover?  Anything  else?" 

The  answers  were  quite  revealing.  The  public  had  a  wide  variety  of  definitions, 
many  of  them  erroneous.  Many  others  were  vague  and  uncertain.  These  results 
cast  serious  doubt  on  the  validity  of  any  survey  that  uses  the  term  "pain  and 
suffering"  without  explaining  what  it  means  in  the  context  of  auto  insurance 
claims. 

After  respondents  had  been  given  an  opportunity  to  volunteer  their  personal 
definitions  of  the  term,  it  was  explained  that  "pain  and  suffering,"  in  the  insur- 
ance .sense,  refers  to  payments  made  for  disability,  disfigurement,  permanent  im- 
jialrment  of  l)odily  functions,  inconvenience,  discomfort,  and  other  damages  that 
go  beyond  such  tangible  economic  losses  as  doctor  bills,  hospital  bills,  and  lost 
wages. 

This  survey  is  believed  to  be  the  fir.st  study  in  which  people  were  given  expla- 
nation of  what  they  would  be  giving  up  if  no  compen.sation  were  provided  for 
"pain  and  suffering."  Having  been  given  this  explanation,  respondents  were  then 
asked  to  consider  the  following  question : 
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"Suppose  that  the  cost  of  auto  insurance  could  be  reduced  somewhat  by  elimi- 
nating 'pain  and  suffering'  coverage  from  all  policies.  Policies  would  be  limited 
to  covering  'economic'  losses  such  as  doctor  bills,  hospital  expenses,  and  lost  wages 
or  salary.  How  would  you  feel  about  the  idea  of  cutting  insurance  somewhat  by 
eliminating  'pain  and  suffering'  payments?" 

About  (J5%  opposed  this  idea  and  27%  favored  it.  Among  respondents  who  had 
previously  filed  an  insurance  claim,  more  than  70%  were  opposed  and  23  favored  it. 

CONSUMER  ATTITUDES  TOWARD  ELIMINATING  "PAIN  AND  SUFFERING"  PAYMENTS  TO  REDUCE  AUTO 

INSURANCE  COSTS 

Have  filed  Never  filed 

Total  claims  claims 

Opposed  (percent) 64.7  70.2  62,3 

In  favor  (percent) 27.3  23.1  29.1 

Don't  know 

No  answer  (percent) _ 7.9  6.7  8.6 

Number  of  respondents. 1,494  463  1,024 

This  opinion  survey  was  corroborated  by  an  actual  field  experiment  conducted 
by  the  Alliance  over  a  full  twelve-month  period  in  the  Syracuse  and  Rochester 
areas  of  upstate  New  York,  and  in  several  counties  on  the  western  edge  of 
Chicago. 

The  16  participating  companies,  representing  a  broad  cross-section  of  the  auto 
insurance  business,  gave  third-party  bodily  injury  liability  claimants  a  choice  of 
how  they  wanted  their  claims  to  be  handled.  They  could  collect  all  of  their 
medical  expenses  up  to  $5,000,  plus  wage  benefits  equal  to  about  105%  of  their 
losses,  to  be  paid  promptly  as  the  losses  accrued.  Or  they  could  reject  this  alter- 
native and  pursue  a  regtilar  liability  claim. 

Some  2,S90  auto  accident  victims  took  part  in  the  experiment — .587  in  Illinois 
and  2,.303  in  New  York.  The  major  finding  is  that,  given  a  choice  between  the 
guaranteed  benefits  offer  and  the  payment  available  under  the  existing  auto 
liability  system,  25%  of  the  eligible  claimants  elected  to  accept  the  alternative 
benefits  in  the  Illinois  experiment  and  15%  elected  the  alternative  benefits  in  the 
New  York  experiment.  (Exhibit  1) 

We  certainly  do  not  consider  these  results  the  final,  authoritative  answer  on 
public  acceptance  of  any  new  system.  "We  do  think  it  indicates  that  people  who 
have  been  injured  by  a  negligent  driver  expect  to  be  paid  something  above  their 
medical  and  income  losses.  The  more  serious  the  injury,  the  less  interested  they 
were  in  settling  on  an  economic  loss  basis. 

Another  insight  on  this  issue  comes  from  the  experience  of  Preferred  Risk 
Mutual,  an  Iowa  company,  which  has  added  no-fault  wage  and  medical  benefits 
to  its  auto  insurance  policies.  We  are  told  by  an  oflicial  of  the  company  that 
many  of  their  policyholders  decline  to  accept  the  first-party  benefits  and  file  a 
claim  against  the  other  driver,  feeling  that  the  driver  at  fault  ought  to  pay  for 
the  damage. 

3.  Consumer  attitudes  toward  a  total  "no  fault"  plan 

The  Guaranteed  Protection  Plan  recognizes  the  fact  that  auto  insurance  poli- 
cies sold  today  make  extensive  iise  of  both  "fault"  and  "no-fault"  coverage.  Both 
concepts  would  be  retained.  Payment  of  benefits  to  auto  accident  victims  would 
be  made  considerably  less  dependent  on  fault  determinations,  but  the  idea  of 
determining  responsibility  for  the  accident  would  be  retained  for  purposes  of 
insurance  rate  determinations  and  for  payment  of  damages  that  go  beyond  basic 
economic  losses. 

The  Plan  is  based  on  the  premise  that  the  public  does  not  have  as  yet  any  well 
formulated  opinion  about  the  merits  of  a  total  no-fault  automobile  insurance 
system.  Mr.  .Jay  Schmiedeskamp,  who  helped  conduct  the  University  of  Michigan 
study  on  public  attitudes  for  the  Department  of  Transportation,  was  perhaps 
more  candid  than  he  intended  to  be  when  he  told  a  CPCU  Clinic  in  Des  Moines 
that  "Existing  attitudes  toward  the  no-fault  plan  can  be  summarized  very  quick- 
ly— namely  that  there  aren't  any  because  it  doesn't  exist."  He  went  on  to  say 
that  attitudes  toward  a  no-fault  plan  might  change  if  one  were  actually  put  into 
effect.  (Please  see  Exhibit  2  for  a  critique  of  the  DOT's  Public  Attitudes  study.) 
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However,  some  insight  into  the  current  state  of  public  opinion  on  this  issue  can 
be  obtained  from  the  Market  Facts  national  survey.  After  testing  the  resiM)nd- 
ents  to  find  out  their  under-standing  of  the  term  "pain  and  suffering,"  interview- 
ers asked  the  following  question.-^. 

"Now  I'd  like  your  opinion  on  a  new  idea  that's  being  talked  about  these  days. 
The  idea  is  to  change  the  auto  insurance  system  so  that  a  i)erson  in  an  accident 
would  go  to  his  own  insurance  company  for  payment  as  is  done  with  fire  and 
health  in.surance. 

"The  question  of  who  wa.s  'at  fault'  in  the  accident  would  not  be  considered 
in  the  payment  of  claims.  Those  responsible  for  an  accident  would  iiave  the 
same  coverage  and  protection  as  those  who  were  without  fault. 

"I'nder  this  new  system,  those  in  accidents  would  l)o  reimbursed  for  exi>enses 
they  incurred  because  of  the  accident,  such  as  mtnlical  bills,  repair  bills  and  lost 
wages.  However,  under  this  new  plan  no  payments  would  be  made  to  anyone 
for  'pain  and  suffering'  losses  such  as  those  we  just  talked  about.  Do  you  tend 
to  favor  or  tend  to  oppose  tliis  new  system  ?" 

With  this  understanding  of  a  "no-fault"  plan,  about  6  out  of  10  consumers 
were  opposed.  Among  those  who  have  had  experience  with  the  existing  claims 
payment  system,  almost  two  out  of  three  were  opposed. 

CONSUMER  ATTITUDES  TOWARD  TOTAL  "NO-FAULT"  PLAN-PERCENTAGE  OF  RESPONDENTS 

Have  filed  Never  filed 

Total  claims  claims 

Opposed  (percent)- _ 

In  favor  (percent) 

Don't  know(percent)__ 

Number  of  respondents 

A  followup  question  was  then  asked  of  those  who  were  opposed,  as  follows : 
"If  the  new  plan  cost  less,  would  you  favor  it  or  still  oppose  it?" 
More  than  7  out  of  10  of  those  who  opposed  the  plan  said  they  would  still 
oppose  it,  even  if  it  were  to  cost  less.  Thus,  it  is  clear  that  most  auto  insurance 
buyers  reject  the  no-fault  principle  as  described  to  them  in  this  survey — and 
even  the  prospect  of  lowering  insurance  costs  would  not  change  the  minds  of  the 
majority  of  those  in  opposition. 

^.  Consumer  attitudes  toward  making  auto  insurance  a  "Last  Resort"  coverage 

Since  some  of  the  "no-fault"  proposals  that  have  been  made  called  for  offset  of 
other  available  benefits,  consumers  surveyed  in  the  Market  Facts  project  were 
asked  to  evaluate  that  idea  with  this  question  : 

"A  different  plan  is  to  have  auto  insurance  pay  only  for  injuries  after  the 
injured  person  has  used  up  any  benefits  he  may  have  received  from  his  other 
insurance  such  as  Blue  Cross,  union  benefits,  sick  leave  or  salary  continuation 
plans.  Generally  speaking,  do  you  think  such  an  idea  would  be  a  good  idea  or 
not  too  good  an  idea?" 

About  two-thirds  of  the  consumers  interviewed  felt  that  such  a  plan  would 
not  be  "to  good  an  idea."  Again,  the  opiM>sitiou  was  noticeably  stronger  among 
those  who  have  had  direct  experience  with  auto  insurance  claims.  More  than 
70%  of  thorn  turned  thumbs  down.  It's  interesting  that  about  6%  were  perceptive 
enough  to  point  out  that  they  might  exhaust  their  sick  leave  or  healh  insurance 
and  then  be  left  without  coverage  if  they  had  a  subsequent  illness  or  injury  not 
caused  by  an  auto  accident. 

5.  Consumer  attitudes  totvurd  merit  rating 

Although  the  Guaranteed  Protection  Plan  does  not  deal  directly  with  rating 
matters,  the  type  of  auto  reparations  system  ultimately  adopted  will  have  major 
implications  for  rating.  For  example,  it  would  be  diflBcult  if  not  impossible  to 
devi.se  an  acceptable  "merit  rating"  plan  under  a  system  based  on  a  categorical 
rejection  of  the  fault  concept.  Actuarially,  a  drivers'  past  accident  record  is  a 
good  indicator  of  his  probable  future  accident  frequency.  And  there  is  strong 
public  support  for  the  idea  of  charging  higher  rates  for  accident-prone  drivers 
and  lower  rates  for  tho.se  who  are  safe  drivers. 

However,  it  is  also  clear  that  most  people  are  adamantly  opjiosed  to  being  sur- 
charged becau.se  of  their  involvement  in  an  accident  which  was  not  their  fault. 
Yet  how  is  fault  to  be  determined  under  a  system  which  rejects  the  whole  idea  of 
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fault.  If  proponents  of  total  no-fault  plans  remain  true  to  their  convictions  and 
ignore  fault  entirely,  will  the  majority  of  safe  drivers  be  content  to  pay  sur- 
charges vphen  they  are  involved  in  accidents  caused  by  negligent  drivers?  And 
if  the  fault  concept  is  smuggled  back  into  the  pricing  of  insurance,  why  it  it  not 
also  a  valid  concept  to  use  in  the  settlement  of  claims? 

It's  interesting  to  note  that  when  the  Market  Facts  interviewers  asked  car 
owners  for  any  suggestions  they  may  have  as  to  the  responsibilities  of  the  in- 
surance industry  for  reducing  auto  insurance  costs,  the  most  frequent  suggestion 
volunteered  was  that  insurance  companies  follow  the  "merit  rating"  concept, 
with  high  rates  for  poor  drivers  and  lower  rates  for  good  drivers.  About  1  out 
of  4  respondents  volunteered  this  suggestion. 

6.  Consumer  attitudes  on  the  causes  of  rising  insurance  costs 

It  is  clear  from  public  opinion  polls,  newspaiier  articles  and  other  evidence  that 
the  public  is  concerned  over  rising  auto  insurance  costs.  However,  this  concern 
is  by  no  means  concentrated  on  the  bodily  injury  portion  of  the  auto  insurance 
premium.  In  fact,  it  appears  that  car  owners  have  a  surprisingly  clear  under- 
standing of  the  factors  that  are  driving  up  auto  insurance  costs — and  some 
strong  ideas  on  what  should  be  done  to  solve  what  they  perceive  as  the  real 
problems. 

To  put  the  cost  issue  into  perspective.  Market  Facts  interviewers  asked  re- 
spondents to  consider  a  "deck  of  shuffled  cards,"  listing  things  which  might  or 
might  not  contribute  to  high  auto  insurance  rates.  They  were  asked  to  sort  the 
cards  into  piles  according  to  how  they  felt  each  thing  contributed  to  high  insur- 
ance rates,  if  at  all.  The  four  piles  were  labeled  (1)  a  great  deal,  (2)  somewhat, 
(3)  a  little,  and  (4)  not  at  all. 

By  far  the  most  important  contributing  factor,  in  the  opinion  of  consumers,  is 
"too  many  reckless  drivers."  Nearly  78%  said  this  contribiites  a  great  deal  to 
higher  insurance  rates.  Next  in  order  of  magnitude  are  three  characteristics 
having  directly  to  do  vdth  automobile  design :  high  power,  fragile  bodies,  and 
expensive-to-flx  bodies. 

Several  additional  questions  were  asked  about  auto  design  and  about  so-called 
"muscle  cars,"  defined  as  cars  that  will  accelerate  to  60  miles  per  hour  in  less  than 
8  seconds.  About  8  out  of  10  respondents  said  cars  should  be  designed  to  reduce 
repair  costs,  even  if  this  makes  cars  less  stylish  in  appearance.  This  strong  feeling 
is  especially  significant  in  the  light  of  other  recent  evidence  that  the  high  cost  of 
auto  repair  has  become  the  major  factor  pushing  up  the  cost  of  auto  insurance. 

Factors  which  contribute  "a  great  deal"  to  higher  auto  insurance  costs 

Percentage  of 
respondents 

Too  many  reckless  drivers — irresponsible,  lawless,  or  drunken  drivers 77.  9 

Cars  with  too  much  power  and  speed — new  high  acceleration  "racing" 

models    61. 9 

Car  bodies  which  are  easily  damaged — fragile,  not  sturdy 57.  4 

Car  designs  which  are  expensive  to  fix  because  of  "sculptured"  bodies,  uni- 
tized  construction,   etc 53.  4 

High  prices  from  repair  garages 48.  0 

Too  many  unskilled  drivers — poorly  trained  or  inexperienced 50.  2 

Oars  designed  with  ornamental  bumpers  that  don't  prevent  damage 51. 1 

Small  dents  and  minor  damages  cost  too  much  to  repair 46.  9 

Too  much  congestion  on  roads — too  many  cars 46.  4 

Traffic  laws  not  enforced  enough — too  few  arrests  ;  sentences  are  too  light-  31.  6 

Roads  not  designed  for  safety  ;  not  properly  marked,  lighted,  repaired,  etc.-  29.  9^ 

Procedures  of  automobile  insurance  companies  are  inefficient 17. 1 

In  summary,  the  Guaranteed  Protection  Plan  has  been  designed  so  as  to 
recognize  what  is  now  known  about  public  attitudes  toward  the  major  issues 
involved  in  reforming  the  auto  reparations  system.  More  important,  the  Plan 
has  been  designed  so  as  to  permit  an  orderly  public  test  of  consumer  reactions 
under  actual  operational  conditions.  It  is  not  an  irreversible  change,  as  would 
be  the  case  in  a  switch  to  a  total  no-fault  system.  Policymakers  would  retain 
many  different  options  for  modifying,  speeding  up,  slowing  down  or  altering 
the  direction  of  change  on  the  basis  of  actual  experience  under  the  new  sys- 
tem. This  would  permit  the  public  itself  to  help  evolve  the  kind  of  auto  repara- 
tions system  which  it  feels  will  best  serve  its  own  needs  and  purposes. 
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V.      UNIFOEM   MOTOB   VEHICLE  INSURANCE  ACT 

The  merits  of  the  Guaranteed  Protection  Plan  are  perhaps  best  illustrated  by 
comparison  of  its  features  with  those  of  the  so-called  Uniform  Motor  Vehicle 
Insurance  Act,  now  under  consideration  by  this  committee. 

The  Guaranteed  Protection  Plan  represents  a  resi>oni5ible,  evolutionary  ap- 
proach to  auto  reparations  reform — one  that  allows  the  affected  public  and 
policymakers  alike  to  test  out  the  workability  of  the  Plan.  By  contrast,  the 
Uniform  Motor  Vehicle  Insurance  Act  is  a  ri.sky  leap  into  the  dark,  represent- 
in;,'  a  drastic,  irreversible  change  in  the  system.  In  the  course  of  our  critique  we 
will  point  to  a  number  of  shortcomings  in  both  the  philosophy  and  practicality 
of  the  IMan.  AVe  believe  it  would  create  inequities  so  severe  as  to  make  it  unac- 
ceptable to  the  public. 

1.  Unresolved  problems 

One  of  the  most  serious  shortcomings  of  the  propo.sal  is  its  incompleteness. 
The  bill  draft  leaves  many  questions  unanswered  and  many  serious  problems 
unresolved. 

The  public  is  not  being  well  served  by  being  left  in  the  dark  about  these 
unresolved  issues.  There  is  wide  appeal  in  a  plan  which  seemingly  promises 
something  for  everybody  with  no  controversy.  But  it  is  the  obligation  of  this 
committee  not  only  to  examine  these  promises — which  have  been  prominently 
publicized  in  the  press — but  also  to  examine  the  unresolved  problems  created 
by  this  proposal. 

Specifically  we  think  people  have  a  right  to  know  what  their  rates  would  be 
for  the  compulsory  coverages,  what  additional  coverages  would  be  needed  and 
what  they  would  cost,  what  costs  they  would  have  to  pay  out  of  their  own 
pockets,  which  claims  would  be  paid  and  not  paid  under  the  proposed  new  form 
of  insurance.  People  also  have  a  right  to  know  about  the  uncertainties,  delays, 
frustrations,  inequities,  controversies  and  litigation  which  this  Plan  would 
generate. 

For  example,  our  claims  people  foresee  major  difficulties  and  legal  contro- 
versy in  determining  how  much  to  pay  large  numbers  of  auto  accident  victims 
under  tliis  Plan.  The  bill  provides  for  income  replacement  in  an  amount  equal 
to  85%  of  the  accident  victim's  monthly  earnings  at  the  time  of  injury,  or 
$1,000,  whichever  is  less,  for  as  long  a  period  (up  to  30  months)  as  the  injury 
causes  the  inability  to  engage  in  gainful  activity  substantially  the  .same  or 
similar  to  that  engaged  in  prior  to  the  injury.  The  bill  further  provides  that 
if  the  injured  person  worked  substantially  the  whole  year  immediately  preced- 
ing the  injury,  the  income  loss  will  be  based  on  those  previous  earnings.  If 
the  injured  person  had  just  taken  a  new  job,  the  loss  would  be  computed  on 
the  basis  of  what  a  person  doing  similar  work  would  have  received  during  the 
immediately  preceding  year. 

Several  aspects  of  this  issue  are  troublesome.  One  is  that  55%  of  the  persons 
injured  in  auto  crashes  are  not  wage  earners  at  the  time  of  the  accident.  These 
include  minor  children,  housewives,  students  and  retired  persons.  Many  of  these 
persons  expect  to  enter  or  re-enter  the  work  force  at  some  future  date,  or  to 
earn  .supplementary  income  in  some  way.  But  under  the  Uniform  Motor  Vehi- 
cle Insurance  Act  there  is  no  way  they  can  collect  for  any  harmful  effects  an 
auto  injury  may  have  on  their  future  earning  capabilities  unless  they  are  totally 
disabled  or  can  demonstrate  that  they  have  suffered  permanent  partial  disabil- 
ity exceeding  70% 

The  inequity  is  even  more  immediate  and  glaring  in  the  case  of  the  unemployed. 
Let's  take  the  case  of  the  thousands  of  aerospace  workers  now  temporarily  out 
of  work,  or  the  workers  who  were  furloughed  during  the  1970  business  slowdown 
and  have  not  been  rehired,  or  the  construction  workers  who  are  seasonally  un- 
employed. Under  this  federal  bill,  such  persons  would  not  be  eligible  for  any  wage 
benefits  on  a  no-fault  basis.  Nor  would  they  have  a  right  to  seek  a  tort  recovery 
for  future  wage  losses  unless  the  suffered  permanent  disability  exceeding  70%. 

This  rai.ses  additional  unresolved  problems.  How  is  "disability"  to  be  defined? 
Does  it  mean  industrial  disability — i.e.,  impairment  of  the  injured  person's  al)ility 
to  perform  gainful  employment?  Or  is  it  limited  to  actual  wage  impairment?  Or 
does  it  mean  medical  disability — i.e.,  physical  impairment  without  reference  to 
what  this  may  mean  in  terms  of  tlie  person's  earning  capacity?  Does  it  include 
mental  and  emotional  disability,  or  not? 

A.ssuming  a  definition  is  devised,  how  is  the  extent  and  duration  of  disability 
to  be  measured  ?  In  the  absence  of  any  provision  in  this  bill,  these  issues  presum- 


ably  would  have  to  be  resolved  in  the  courts.  It  is  interesting  to  note  that  in 
Texas,  where  workmen's  compensation  claims  are  court-administered,  the  judi- 
ciary is  burdened  with  several  times  more  workmen's  compensations  disputes 
than  auto  liability  claims. 

Serious  problems  of  malingering  would  be  likely  to  arise  under  a  system  which 
withholds  compensation  for  serious  bodily  harm  unless  the  injured  i>erson  can 
prove  that  the  language  is  permanent  and  has  resulted  in  more  than  70%  dis- 
ability. Such  problems  are  a  major  cause  of  concern  under  the  workmen's  com- 
pensation system,  despite  the  many  limits  and  safeguards  built  into  that  system 
but  omitted  from  the  proposed  Uniform  Motor  Vehicle  Insurance  Act. 

Such  safeguards  include  administrative  procedures  and  tribvmals  for  determin- 
ing the  degree  and  duration  of  disability,  and  the  active  involvement  of  an  em- 
ployer in  investigating  the  accident  and  in  following  through  with  the  medical 
treatment,  rehabilitation  and  return  to  work  of  the  injured  employee. 

Simihir  uncertainties  and  unresolved  problems  exist  with  regard  to  the  defini- 
tion of  "disfiurement,"  and  how  it  is  to  be  measured. 

2.  The  seriously  injured  victim 

Much  of  the  publicity  for  the  Uniform  Motor  Vehicle  Insurance  Act  focuses  on 
the  plight  of  the  seriously  injured  crash  victim.  Proponents  have  severely  criti- 
cized the  present  system  for  its  alleged  failures  to  provide  adequate  compensation 
for  such  persons,  and  have  promised  that  their  plan  would  provide  "almost  total 
compensation." 

Both  the  criticisms  and  the  promises  are  somewhat  inaccurate  and  overstated. 

For  example,  in  a  news  release  issued  February  24,  1971,  Senator  Hart  said 
flatly  that  the  "pre.sent  system  .  .  .  provides  auto  victims  with  only  16%  of  their 
out-of-pocket  losses."  Subsequent  inquiry  reveals  that  this  statistic  is  based  on 
mismatching  data  from  two  different  studies,  and  deals  solely  with  the  lifetime 
economic  losses  estimated  for  a  tiny  group  of  persons  suffering  permanent  and 
total  disability.  It  is  not,  as  the  news  release  erroneously  implies,  an  indication 
of  how  the  present  system  performs  for  all  auto  accident  victims,  or  even  for  all 
of  those  defined  as  "seriously  injured." 

The  DOT'S  study  of  seriously  injured  crash  victims  likewise  contains  a  mis- 
leading picture  of  how  the  auto  reparations  system  performs.  The  document 
titled  "Economic  Consequences  of  Auto  Accident  Injuries"  is  erroneously  thought 
to  show  that  some  500.000  persons  categorized  as  "seriously  injured"  in  1967 
auto  crashes  recovered  only  half  of  their  economic  losses. 

But  a  radically  different  picture  emerges  when  the  data  are  examined  in  detail. 
In  the  first  place,  the  survey  did  not  involve  500.000  persons.  It  involved  a 
sample  of  1,376  persons,  which  the  report  itself  concedes  to  be  unrepresentative 
of  the  auto  accident  population  generally.  The  document  also  is  replete  with  warn- 
ings about  the  "speculative  nature"  of  the  projections  of  future  economic  losses 
(Vol.  1,  p.  24),  the  "substantial"  errors  in  classification  (Vol.  1,  p.  24),  the  "ar- 
bitrary" criteria  used  in  defining  serious  injury  (Vol.  1,  p.  17),  and  the  flat  ad- 
mission that  "...  the  study  does  not  provide  reliable  estimates  of  aggregates" 
(Vol.  1,  p.  15).  Yet  all  of  the  DOT'S  highly  publicized  conclusions  about  the 
amount  of  economic  loss  incurred  by  auto  accident  victims,  and  about  the  amounts 
of  compensation  received  from  various  sources,  are  based  on  the  "aggregates" 
which  the  report  says  are  unreliable. 

Even  if  the  figures  are  taken  at  face  value,  a  detailed  study  of  the  tables  leads 
to  different  conclusions  than  those  which  have  been  widely  publicized.  It  reveals 
that  nearly  all  of  the  so-called  "uncompensated  compensable  economic  loss"  stems 
from  a  small  core  of  catastrophic  situations.  (See  Exhibit  3.) 

The  startling  fact  is  that  121  persons  accounted  for  94%  of  the  uncompensated 
economic  losses  which  the  DOT  subsequently  blew  up  into  billion  dollar  estimates 
purporting  to  measure  the  "compensation  gap."  This  small  group — the  "catas- 
trophic few"  estimated  to  have  incurred  losses  exceeding  $25.000 — represents 
only  ^.S%  of  the  DOT"s  real-life  sample  of  1,375  crash  victims,  and  fewer  than 
1%  of  all  auto  crash  victims. 

This  means  the  other  91.2%  of  the  seriously  injured  group  were  compensated 
for  all  but  6%  of  their  economic  losses,  as  a  group. 

These  findings  have  great  significance  in  assessing  both  the  present  reparations 
system  and  the  various  reforms  being  proposed. 

For  example,  most  of  the  uncompensated  economic  loss  reported  for  the 
"catastrophic  few"  consisted  of  future  wage  losses  extending  far  beyond  the 
30-month  cutoff  period  found  in  the  Uniform  Motor  Vehicle  Insurance  Act.  This 
means  the  proposed  federal  bill  will  fall  far  short  of  providing  "almost  total 
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compensation"  for  the  group  of  crash  victims  which  accounts  for  94%  of  all 
the  DOT'S  estimated  "uncomiiensated  compensable  losses." 

The  Act  proposes  to  deal  with  this  problem  by  preserving  the  right  of  tort 
recovery  for  survivors  in  death  cases  and  for  persons  who  are  more  than  70% 
disabled.  But  this  is  rendered  largely  meaningless  by  other  provisions  prohibiting 
the  states  from  requiring  drivers  to  carry  any  form  of  liability  insurance  to  pay 
for  such  losses.  The  high-risk  drivers  most  likely  to  cause  such  injuries  are 
the  ones  least  likely  to  voluntarily  purchase  liability  insurance  if  existing  state 
financial  resjwnsibility  laws  are  abolished,  as  Senator  Hart  proposes. 

Moreover,  the  person  who  has  suffered  a  serious  crash  injury — a  spinal  cord 
injury,  for  example — will  be  faced  with  a  cruel  choice  under  this  federal  bill. 
Its  provisions  create  a  serious  disincentive  for  rehabilitation  in  the  cases  most 
desijerately  needing  rehabilitation  care.  Many  months  normally  elapse  in  such 
cases  before  the  degree  of  disability  is  stabilized.  In  the  meantime,  the  injured 
person  will  l>e  left  in  uncertainty  as  to  whether  he  will  be  al>le  to  pursue  a  tort 
recovery.  Should  he  retain  an  attorney,  and  begin  preparing  his  case  while  wit- 
nesses are  available,  or  wait  to  see  if  his  disability  will  exceed  the  70%  level? 
In  some  states,  the  statute  of  limitations  on  filing  a  claim  or  a  lawsuit  may  run 
out  before  he  knows  the  answer.  This  gives  the  injured  person  a  strong  financial 
incentive  to  regard  himself  as  permanently  and  totally  disabled,  and  to  be 
classified  as  such  as  quickly  as  possible.  How  many  seriously  injured  persons, 
facing  an  uncertain  future,  can  afford  to  do  otherwise — particularly  if  he  has 
a  family  dependent  on  him  for  support? 

The  Uniform  Motor  Vehicle  Insurance  Act  also  creates  serious  inequities  for 
the  much  larger  group  of  seriously  injured  crash  victims  who  suffer  permanent 
disabilities  below  the  70%  level.  These  unfortunate  victims  would  receive  no 
compensation  at  all  for  going  through  life  with  some  rather  serious  impairments. 

Under  the  disability  rating  systems  commonly  in  use  today  a  person  may  suffer 
loss  of  limbs,  serious  loss  of  bodily  function,  deformity,  recurring  pain  and  other 
severe  personal  damage  without  being  considered  70%  disabled.  For  example,  the 
amputation  of  an  arm  is  considered  a  60%  disability  of  the  body  as  a  whole 
under  the  American  Medical  Association's  "Guides  to  the  Evaluation  of  Perma- 
nent Impairment."  Partial  paraplegia  also  carries  a  00%  rating  so  long  as  the 
person  is  able  to  walk  without  braces  and  has  complete  bowel  and  bladder 
control,  despite  the  fact  that  he  may  be  unable  to  pursue  his  previous  occupa- 
tion. In  the  case  of  workers  who  earn  their  living  by  manual  labor  or  other 
jobs  requiring  physical  exertion,  disabilities  well  below  the  70%  level  can  mean 
a  drastic  change  in  income  for  the  rest  of  their  lives,  in  addition  to  the  personal 
anguish  imposed  on  them  and  their  families. 

Or  consider  another  type  of  disability  rating  under  the  Labor  Code  of  the 
State  of  California.  California's  "Schedule  for  Rating  Permanent  Disabilities" 
rates  a  complete  loss  of  speech  as  a  50%  disability.  The  loss  of  sense  of  taste 
•and  smell  is  considered  a  10%  disability.  The  loss  of  a  thumb  and  all  fingers  on 
one  hand  is  a  55%  disability. 

Thpre  is  no  completely  satisfactory  answer  to  this  problem.  But  at  least  the 
Guaranteed  Protection  program  offers  everyone  who  has  been  injured  as  a 
result  of  .someone  el.se's  irresponsibility  an  opportunity  to  recover  full  economic 
losses  and  general  damages  for  the  harm  done  to  the  quality  of  life  he  may 
expect  as  a  result  of  a  permanent  injury.  TTnder  the  Uniform  Motor  Vehicle 
Insurance  Act,  large  numbers  of  these  permanently  impaired  victims  would  not 
even  be  entitled  to  full  recovery  of  their  economic  losses. 

S.  General  damages 

It  is  argued  that  general  damages  shoiild  be  excluded  from  compensation 
because  they  are  subjective  in  nature  and  are  not  sxisceptible  of  objective  measure- 
ment in  dollars.  Yet  the  same  thing  is  true  of  a  great  many  things  in  this  world. 
How  much  is  a  man's  time  worth,  and  how  is  its  value  determined?  Why  do  we 
pay  higher  wages  for  overtime,  night  work  and  holida.vs,  and  how  is  the  differ- 
ential arrived  at?  How  do  we  determine  the  value  of  a  piece  of  real  estate 
condemned  for  a  higliway? 

All  of  these  things  are  subjective  in  nature.  Yet  we  manage  to  translate  them 
into  dollar  amounts  by  a  process  of  bargaining  and  compromise.  Our  society 
not  only  is  capable  of  translating  subjective  values  into  dollars — it  insists  upon 
it.  and  considers  it  one  of  the  distinguishing  features  of  a  democratic  society. 
We  do  it  every  time  we  negotiate  a  wage  settlement,  sign  a  contract,  buy  a  house 
or  hire  the  neighbor's  kid  to  mow  the  lawn. 

Auto  accident  victims  insist  upon  it  also.  People  who  have  been  injured  by  a 
negligent  driver  expect  to  get  paid  something  for  their  trouble,  pain  and  in- 
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convenience.  Those  who  have  suffered  a  permanent  impairment  such  as  loss 
of  speech  or  all  of  the  fingers  of  one  hand  are  even  less  likely  to  be  satisfied  with 
being  paid  nothing  more  than  their  net  economic  losses. 

Jf.  Delay 

One  of  the  major  promises  made  for  the  Uniform  Motor  Vehicle  Insurance 
Act  is  that  it  would  provide  prompt  payment.  However,  the  features  which 
makes  other  benefit  sources  pay  first  would  tend  to  create  considerable  delay 
in  payments  by  the  auto  insurer.  This  would  result  because  the  auto  insurance 
policy  would  be  intended  to  pay  only  those  amounts  left  unreimbursed  after  all 
other  benefits  had  been  offset.  This  would  require  that  the  auto  insurer  deter- 
mine not  only  the  existence  of  other  collateral  benefit  sources,  but  also  find  out 
to  what  extent  they  had  overlaps,  deductibles,  coinsurance  provisions,  dollar 
limits,  exclusions  and  other  features  affecting  the  amounts  payable.  Accident 
victims  usually  would  be  unable  to  provide  such  information  until  other  bene- 
fits had  been  actually  received.  With  the  auto  insurer  being  "last  in  line"  to 
j>ay,  any  delays  in  the  payment  of  benefits  by  other  soiirces  would  tend  to  delay 
the  payment  of  auto  insurance. 

Moreover,  the  bill  provides  no  safeguards  to  prevent  concealment  of  collateral 
sources,  tax  deductions,  second  jobs  and  other  information  which  would  have 
to  be  taken  into  account  in  settling  claims. 

"We  reject  this  approach  in  structuring  the  Guaranteed  Protection  Plan  for 
several  reasons.  First  of  all,  it  is  unfair  to  the  prudent  man  who  has  provided 
other  forms  of  protection  for  himself  and  his  family.  Why  should  this  man  be 
denied  payment  imder  his  auto  insurance  policy,  while  the  persons  who  has 
not  obtained  other  coverages  would  collect?  In  the  case  of  employee  benefits 
such  as  group  health  insurance  and  wage  continuation  plans,  spokesmen  for 
organized  labor  regard  these  union  negotiated  benefits  as  compensation  received 
in  place  of  additional  wage  income.  For  this  reason,  total  no-fault  plans  have  run 
into  stiff  opposition  from  labor  groups  in  several  states  as  soon  as  they  took  a 
close  look  at  the  plans  and  found  out  what  it  would  do  to  their  members. 

Quite  aside  from  the  attitudes  of  labor  and  management,  why  should  other 
benefit  systems — private  or  public — ^be  saddled  with  the  burden  of  subsidizing 
highway  accidents?  As  a  matter  of  public  palicy,  motorists  as  a  group  ought  to 
pay  their  own  way  for  the  accidents  and  injuries  they  caused.  We  believe  it  is 
in  the  public  interest  to  keep  these  auto  accident  costs  visible,  instead  of  hiding 
them  by  passing  on  a  large  part  of  the  expense  to  taxpayers  and  purchasers  of 
other  insurance  coverages. 

5.  Who  is  left  out? 

In  numerous  hearings  over  the  past  three  years,  and  in  the  steady  barrage  of 
press  releases  issued  in  behalf  of  this  proposal,  major  emphasis  has  been  placed 
on  the  fact  that  some  auto  accident  victims  fail  to  receive  any  compensiation 
under  the  auto  bodily  injury  liability  coverage,  and  that  seriously  injured  acci- 
dent victims  are  sometimes  not  compensated  in  full  for  all  of  their  economic 
losses.  Careless  use  of  such  terms  as  "the  present  system"  and  "the  fault  sys- 
tem" seem  almost  calculated  to  mislead  the  casual  reader  into  thinking  that 
auto  accident  victims  have  no  other  source  of  recovery  under  the  present  auto 
insurance  system  other  than  by  proving  that  they  were  totally  innocent  and  the 
other  driver  was  totally  at  faxilt. 

In  fact,  the  bodily  injury  liability  coverage  is  not  designed  to  cover  al,l  in- 
juries occurring  on  the  highways.  For  example,  it  is  not  designed  to  cover  the 
approximately  25%  of  all  auto  crashes  involving  single  vehicles,  except  to  the 
extent  that  guest  passengers  have  a  cause  of  action  against  the  negligent  driver 
of  the  car  in  which  he  was  riding.  A  majority  of  these  single  vehicle  era.shes  in- 
volve only  the  driver,  and  of  course  the  liability  coverages  are  not  designed  to 
pay  for  such  cases. 

However,  about  70%  of  private  passenger  vehicle  owners  carry  medica,!  pay- 
ments insurance,  which  pays  on  a  first-party,  no-fault  basis,  even  in  single  ve- 
hicle accidents  and  in  cases  where  the  injured  person  was  at  fault.  Vehicle  owners 
also  can  purchase  first-party,  no-fault  collision  insurance  to  cover  any  damage 
to  their  own  cars,  regardless  of  fault.  Thus  it  is  misleading  to  imply  that  "the 
present  system"  is  incapable  of  providing  compensation  for  crash  losses. 

If  critics  of  the  present  system  insist  on  looking  only  at  the  statuatory  cover- 
ages, then  it  is  fair  to  ask  how  many  accident  victims  would  not  get  paid  under 
the  statutory  coverages  which  they  propose.  Under  the  Uniform  Motor  Vehicle 
Insurance  Act,  very  large  numbers  of  auto  accident  victims  would  receive  nothing 
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at  all  from  the  compulsory  personal  injury  coverages.  Nobody  would  collect  for 
damage  inflicted  on  his  automobile  under  the  statutory  coverages.  Many  of  tho.se 
who  have  wage  continuation  plans,  sicli  leave  or  nonwage  income  wouldn't  col- 
lect anything  for  their  lost  work  time.  Those  who  have  health  insurance  or  other 
medical  Ix'nelits  wouldn't  collect  from  their  auto  in.surance  f<tr  these  exi>enses 
either,  unless  the.se  coUaterial  sources  specifically  provided  that  the  benefits  are 
secondary  to  auto  insurance. 

No  doubt  it  will  be  argued  that  these  los.ses  are  covered  by  other  benefit  systems. 
But  the  .same  argument  can  be  made  today.  The  point  is.  both  the  present  stat- 
utory auto  insurance  covei'ages  and  those  proposed  under  this  federal  act  are 
designed  delil)erately  to  leave  out  certain  categories  of  claimants— and  the  group 
left  out  is  much  larger  under  the  federal  proposal  than  under  the  present  system. 

The  Guaranteed  Protection  Plan  would  provide  broader  protection  than  either 
the  present  system  or  Senator  Hart's  proposal.  It  would  cover  a  far  larger  number 
of  accident  victims,  and  provide  benefits  more  promptly,  than  the  auto  insurance 
coverages  specified  in  the  proposed  Uniform  Motor  Vehicle  Insurance  Act. 

6.  Coverage  gaps 

Another  major  flaw  in  the  Uniform  Motor  Vehicle  Insurance  Act  is  the  pro- 
vision which  would  strike  down  existing  state  financial  responsibility  laws.  The 
Plan  not  only  does  not  cover  property  damage — it  also  prohibits  states  from  re- 
quiring or  strongly  encouraging  drivers  to  carry  property  damage  liability  for 
the  damage  they  may  inflict  on  other  vehicles.  As  a  practical  matter,  this  means 
that  people  whose  cars  are  smashed  by  negligent  di'ivers  are  unlikely  to  be  able 
to  collect. 

Owners  of  other  property  such  as  houses,  commercial  property  also  would 
find  it  much  more  difficult  to  collect  from  negligent  motorists  than  is  the  case 
today  under  state  financial  responsibility  requirements. 

Third,  people  who  suffer  catastrophic  harm  at  the  hands  of  negligent  motorists 
are  likely  to  find  their  right  to  sue  largely  meaningless,  since  there  is  no  require- 
ment or  sanction  on  vehicle  owners  to  insure  against  this  liability.  All  insurance 
companies  would  be  required  to  offer  such  residual  lial)ility  coverages  to  their 
policyholders,  but  it  is  quite  likely  that  a  high  percentage  of  the  most  accident- 
prone  segment  of  the  driving  population  would  not  purchase  it  if  existing  finan- 
cial responsibility  laws  are  abolished. 

7.  Is  negligence  stilJ  relevant? 

If  the  Congress  enacts  the  Uniform  Motor  Vehicle  Insurance  Act.  it  will  l-e 
saying  as  a  matter  of  pul)lic  policy  that  a  negligent  driver  no  longer  is  resjionsible 
for  the  injury  and  damage  he  inflicts  on  other  people.  The  idea  of  al^aiidonine 
responsibility  is  based  in  part  on  the  assumption  that  auto  crashes  are  really 
nobody's  fault — that  they  are  more  or  less  random  events,  the  inevit;il>le  con- 
sequence of  a  motorized  society.  But  there  is  strong  evidence  to  the  contrary.  A 
startling  high  percentage  of  all  serious  auto  accidents  involve  flagrant  driver 
negligence. 

Improper  driving  is  a  factor  in  about  9  out  of  10  fatal  and  injury-producing 
accidents,  according  to  reports  of  state  and  city  traffic  authorities. 

Drinking  is  the  dominant  factor  in  highway  fatalities.  Studies  published  by 
the  DOT  indicate  that  drinking  plays  a  part  in  at  least  half  of  the  55,000  annual 
highway  deaths — and  in  more  than  SOO.OOO  injuri<>s  a  year. 

Additional  evidence  on  the  role  of  driver  negligence  is  found  in  a  report  pre- 
pared by  the  National  Highway  Accident  and  Injury  Analysis  Center  of  tlu^ 
United  States  Department  of  Transportation.  Out  of  217  accidents  studied.  012 
factors  were  identified  as  contributing  to  the  occurrence  of  the  accidents.  These 
included  vehicle  defects,  roadway  defects,  bad  weather  and  a  variety  of  other 
factors. 

But  422  of  the  612  "accident  causation"  factors  involve  human  error.  And  a 
high  percentages  of  thesi^'  accidents  involve  flagrant  driver  negligence. 

In  104  cases,  for  example,  the  driver  was  intoxicated  or  had  been  drinking. 

In  81  cases,  the  driver  was  .speeding  or  going  too  fast  for  conditions. 

In  19  cases,  the  driver  went  through  a  red  light  or  sto])  sign. 

In  the  light  of  all  the  evidence  that  has  been  gathered.  IIk^  American  Mutual 
Insurance  Alliance  believes  that  driver  behavior  is  still  a  highly  relevant  factor 
to  the  innocent  victims  who  are  maimed  and  to  vehicle  owners  whose  cars  are 
smashed  as  a  result  of  someone  el.se's  carelessness.  The  Cuaranteed  Protection 
Plan  is  based  on  the  premise  that  driver  negligence  is  still  relevant,  and  must 
be  taken  into  account  to  some  degree  in  any  reparations  system  likely  to  win 
public  approval. 
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8.  Efficiency  of  the  auto  insurance  system 

The  Alliance  agrees  with  propoueuts  of  various  auto  insurance  reform  plans 
that  one  objective  of  reform  should  be  to  make  the  auto  insurance  system  more 
efficient,  and  to  return  a  greater  percentage  of  the  insurance  premium  dollar  to 
accident  victims. 

However,  some  of  the  public  statements  issued  on  this  subject  create  an 
erroneous  impression  of  the  relative  efficiency  of  liability  insurance  as  comiiared 
with  other  forms  of  insurance. 

As  indicated  in  Exhibit  4,  the  cost  of  delivering  lienefits  under  the  auto  l^odily 
Injury  liability  coverage  does  not  differ  greatly  from  the  cost  of  delivering 
benefits  under  the  homeowners  policy,  which  consists  largely  of  no-fault  cover- 
ages. Some  76.6%  of  the  bodily  injury  liability  premium  dollar  is  returned  in  the 
form  of  cash  benefits  (62.5%)  and  loss  adjustment  services  (14.1%).  A  portion 
of  the  latter  would  be  reduced  under  the  Guaranteed  Protection  Plan,  and  the 
amounts  now  expended  for  law-suits  would  be  reduced  as  well.  However,  some- 
one will  still  have  t(j  determine  the  amount  of  the  loss  and  conduct  the  settlement 
process  under  any  type  of  system. 

Please  note  also  that  the  property  damage  liability  coverage  in  1969  returned 
about  75  cents  out  of  each  premium  dollar  in  the  form  of  cash  payments  for  auto 
repair  or  replacement. 

9.  Imposition  of  Federal  Regulation  of  Insurance 

One  of  the  most  glaring  shortcomings  in  the  Uniform  Motor  Vehicle  Insur- 
ance Act  is  the  damage  it  would  do  to  existing  regulatory  bodies  and  to  the 
orderly  processes  of  one  of  the  nation's  major  industries.  For  all  practical  pur- 
poses, the  bill  would  abolish  state  regulation  of  insurance  and  superimpose  a 
system  of  federal  regulation  under  the  Secretary  of  Transportation.  As  Secre- 
tary Volpe  uimself  pointed  out  in  his  recent  testimony,  federal  assumption  of 
regulatory  authority  over  automobile  insurance  would  be  "fraught  with  great 
and  grave  consequences  given  rise  to  issues  and  problems  of  great  magnitude, 
and  is  highly  undesirable." 

Such  an  assumption  of  federal  control  would  be  justified  only  if  the  states  had 
utterly  failed  in  their  job,  and  there  was  a  reasonable  expectation  that  federal 
regulation  somehow  would  be  immune  from  the  same  failings.  We  see  no  credible 
evidence  that  either  of  these  conditions  prevail.  There  is  nothing  in  the  history 
of  the  federal  regulatory  system  to  instill  confidence  that  federal  regulation  of 
insurance  would  be,  on  the  whole,  more  efficient  than  the  present  state  regulatory 
system.  The  shortcomings  of  federal  regulation  are  well  documented  in  a  recent 
book  by  Pulitzer  Prize-winning  author  Louis  M.  Kohlmeier,  Jr.,  titled  the  Regula- 
tors. As  the  jacket  succinctly  puts  it,  the  book  "sheds  new  light  on  how  the  federal 
regulatory  agencies  have  failed  in  their  purpose — to  protect  the  American  con- 
sumer." We  note  that  Senator  Hart,  the  principal  author  of  the  Uniform  Motor 
Vehicle  Insurance  Act,  has  strongly  endorsed  this  book. 

The  Congressional  Record  is  full  of  official  and  unofficial  criticism  of  federal 
regulatory  agencies  for  their  dilatory  procedures,  their  inflexibility,  their  lack 
of  independence  and  competency.  As  a  consequence,  the  public  has  suffered  and 
the  affected  industries  have  suffered.  There  is  at  least  a  reasonable  presumption 
that  hide-bound  federal  regulation  is  a  major  contributor  to  the  financial  plight 
of  the  nation's  railroads  and  airlines  and  the  problems  of  power  and  energy 
shortage  with  which  we  are  now  confronted. 

Insurance  remains  one  of  the  most  diverse  businesses  in  the  nation.  In  most 
respects,  it  is  still  a  local  business,  built  on  local  bases  and  serving  local  needs. 
The  Alliance  believes  that  the  regulation  of  insurance  must  recognize  and  respond 
to  this  diversity. 

Some  critics  have  spoken  of  diversity  in  regulations  among  the  50  states  as 
though  it  were  prima  facie  evidence  that  something  is  wrong.  It  is,  in  fact,  evi- 
dence that  the  states  are  carrying  out  their  intended  and  constitutionally  guaran- 
teed function  of  serving  the  diverse  interests  of  their  own  citizens.  To  argue  that 
there  is  something  abhorrent,  per  se,  about  differences  in  laws  among  the  various 
states  is  to  quarrel  with  the  whole  concept  of  federalism  and  the  legitimacy  of 
individual  states  having  independent  powers  and  responsibilities. 

The  Guaranteed  Protection  Plan  advocated  by  the  Alliance  would  provide  a 
compatible,  rational  system  in  which  differences  in  benefit  levels  and  other  aspects 
of  the  auto  reparations  system  could  be  readily  accommodated  and  reconciled  as 
among  states. 
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We  take  specific  note  of  the  fact  that  an  arm  of  the  National  Legislative  Confer- 
■ence,  an  affiliate  of  the  Council  of  State  Governments,  already  has  taken  action 
to  draft  model  legislation  that  would  provide  a  guideline,  subject  to  necessary 
state  variations,  for  the  auto  reform  plan  proposed  under  the  Concurrent  Resolu- 
tion now  before  this  committee. 

10.  Legal  and  constitutional  problems 

The  proposed  Uniform  Motor  Vehicle  Insurance  Act  raises  a  number  of  legal 
iind  constitutional  issues. 

It  it  permissible  to  abolish  the  right  to  sue  for  a  bodily  injury,  and  substitute 
-a  compulsory  requirement  that  vehicle  owner  purchase  insurance  to  protect 
iimself  ? 

In  the  DOT  report  titled  "Constitutional  Problems  in  Automobile  Accident 
Compensation  Reform,''  Professor  C.  Dallas  Sands  of  the  University  of  Alabama 
Law  School  examined  the  constitutional  issues  that  might  be  involved  in  reform 
■of  the  auto  accident  comi^ensation  system  through  federal  legislation,  and  con- 
eluded  that  such  legislation  might  well  run  afoul  of  the  7th  Amendment,  which 
preserves  trial  by  jury  under  common  law. 

In  any  event,  the  proposal  would  be  certain  to  generate  a  substantial  amount 
of  legal  controvei"sy  and  litigation,  both  to  define  what  the  statute  means  and  to 
resolve  continuing  disputes  among  the  parties  to  an  action  and  their  insurers. 

11.  Access  to  insurance 

One  of  the  politically  popular  features  of  the  Uniform  Motor  Vehicle  Insurance 
Act  is  the  provision  that  would  require  auto  insurers  to  accept  all  applicants 
lor  coverage,  provided  they  have  a  valid  drivers  license  and  are  willing  to  pay 
the  premiums.  The  proix)sal  also  would  prohil)it  cancellation  except  for  loss  of 
a  driving  privileges  or  nonpayment  of  premium.  This  presumably  is  intended  to 
•do  away  with  the  need  for  the  existing  automobile  insurance  plans,  which  pro- 
Tide  a  source  of  insurance  for  motorists  who  are  having  difficulty  in  obtaining 
•coverage  in  the  voluntary  market. 

However,  the  actual  consequences  of  such  a  law  are  likely  to  be  very  different 
than  the  objectives  which  the  authors  of  this  propositi  have  in  mind.  The  most 
likely  result  would  be  to  increase  the  cost  of  insurance  for  the  vast  majority  of 
■drivers  who  now  enjoy  preferred  rates,  since  companies  which  attempted  to  set 
their  rates  at  a  low  level  attractive  to  such  drivers  would  Ite  inundated  by  high 
risk  drivers.  Such  a  plan  also  would  create  chaos  in  the  market  i)lace.  as  com- 
panies sought  to  avoid  attracting  the  attention  of  people  from  areas  known  to 
produce  excessive  losses.  In  order  to  correct  these  dislocations,  the  federal 
regulator  would  have  to  become  more  and  more  involved  in  the  operational 
details  of  marketing  insurance — including  the  appointment  of  agents,  the  nature 
•of  the  advertising  done,  the  availability  of  visible  sales  offices,  the  mailing  lists 
used  by  those  companies  using  direct  mail  solicitations,  etc. 

If  the  objective  is  to  keep  the  cost  of  automobile  insurance  at  an  "affordable" 
level  for  drivers  with  above  average  loss  exposure,  it  would  api>ear  that  such 
drivers  have  more  protection  under  the  existing  regulatory  setup  than  tliey 
would  have  under  the  one  contemplated  in  this  bill.  In  New  York,  for  example, 
where  auto  insurei's  are  now  permitted  to  use  competitive  ratings  for  their 
Tountary  business,  the  rates  for  drivers  insured  in  the  automobile  insurance 
plan  remain  under  a  so-called  "prior  approval"  arrangement.  Although  drivers 
insured  in  the  Plan  are  charged  higher  rates  than  tho.se  available  in  the  volun- 
tary market,  there  is  a  deliberate  element  of  subsidy  built  into  the  setting  of 
rates  for  these  high-risk  drivers.  In  other  words,  they  do  not  pay  their  own  way. 
Under  the  T'niform  Motor  Vehicle  Insurance  Act,  insurance  companies  presum- 
ably would  be  free  to  charge  these  high-risk  drivers  rates  commensurate  with 
their  actual  loss  experience,  so  that  their  premiums  would  be  even  less  "afford- 
able"' than  is  i>resently  the  case. 

The  Guaranteed  Protection  Plan  deals  with  the  prol)lem  of  insurance  avail- 
ability in  ■'  mori^  rensMunbTf  fashion.  It  r-alls  for  expansion  of  the  present 
automobile  insurance  plans  so  as  to  guarantee  reasonable  limits  of  protection 
for  both  liability  and  other  auto  insurance  coverages  to  every  licensed  driver. 

Concrete  plans  for  accomplishing  this  objective  were  outlined  by  the  National 
Indu.stry  Committee  on  Automobile  Insurance  Plans  consisting  of  representatives 
•of  the  American  Mutual  Insurance  Alliance  and  the  other  two  major  insurance 
trade  associations,  at  the  3069  annual  meeting  of  the  National  Association 
•of  Insurance  Commissioners  in  Philadelphia.  The  necessary  changes  are  now 
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being  put  into  effect  by  tbe  various  states,  either  by  action  of  Automobile  Insur- 
ance Plan  governing  committees  or  by  legislation. 

Tbe  Alliance  supported  these  changes  and,  in  addition,  would  support  a  pro- 
gram which  extends  beyond  the  recommendations  of  the  NIC  (which  include 
liberalized  eligibility  requirements,  optional  medical  payments,  physical  damage 
coverage,  an  installment  payment  plan,  and  the  new  name,  "Automobile  Insur- 
ance Plan").  We  also  support  offering  50/100/25  bodily  injury  and  property 
damage  liability  limits  of  protection  and  more  prompt  access  to  coverage  under 
the  plans.  However,  where  higher  limits  are  provided,  small  insurers  without 
adequate  reinsurance  arrangements  should  be  protected  by  the  mandatory  pooling 
of  limits  over  the  financial  responsibility  limits. 

The  insurance  industry  also  has  improved  the  availability  of  coverages  by 
restricting  the  right  to  cancel  policies.  Since  1967,  Alliance  member  companies 
have  agreed  not  to  cancel  any  private  passenger  automobile  policy  except  for 
nonpayment  of  premitmis  by  an  insured,  or  suspension  or  revocation  of  a  driver's 
license  or  registration.  The  Alliance  Board  of  Directors  voted  to  seek  legislative 
enactment  of  "noncancellatlon  laws"  restricting  the  cancellation  of  private  pas- 
senger auto  policies,  except  for  the  two  reasons  cited  above. 

The  principal  stock  and  mutual  rating  bureaus  have  had  in  effect  for  the  past 
six  years  a  program  of  voluntary  restrictions  on  the  right  of  members  and 
subscribers  to  cancel  private  passenger  automobile  liability  policies.  As  of  .Janu- 
ary 1,  1968,  the  right  to  cancel  was  further  restricted  to  just  two  allowable 
reasons :  nonpayment  of  premium,  or  loss  of  driving  privileges.  At  the  same 
time,  the  guarantee  against  cancellation  was  extended  to  other  coverages,  such 
as  collision,  fire  and  theft. 

To  make  such  guarantees  effective  for  all  policyholders,  some  38  states  have 
now  enacted  laws  providing  statutory  restrictions  on  the  right  of  companies  to 
cancel  auto  insurance  policies.  The  Alliance  and  other  responsible  segments  of 
the  industry  are  working  to  enact  similar  laws  in  the  remaining  states. 

12.  Changes  in  rating  procedures 

Proposals  for  changes  in  rating  procedures  under  the  Uniform  Motor  Veliicle 
Insurance  Act  would  not  provide  the  public  with  meaningful  price  information, 
as  its  authors  apparently  assume. 

As  nearly  as  we  can  determine  from  the  somewhat  vague  and  confusing  descrip- 
tion contained  in  the  bill,  it  is  contemplated  that  the  Secretary  of  Transportation 
would  publish  each  company's  loss  experience  in  great  detail,  along  with  the 
premiums  being  charged  for  each  category  of  driver,  rating  territory,  vehicle 
type  and  use,  and  type  of  insurance  coverage. 

The  trouble  is,  this  type  of  data  has  not  statistical  validity  on  an  individual 
company  ba.sis  when  subdivided  into  so  many  categories.  The  loss  experience 
would  fluctuate  so  greatly — from  one  company  to  another  and  for  the  same 
company  at  different  time  intervals— as  to  be  meaningless  and  mislepding-  for 
consumers.  This  would  be  especially  true  of  smaller  companies.  Small  companies 
also  would  have  more  difBculty  in  adjusting  to  the  new  system,  particularly  if — 
as  seems  likely — they  would  be  required  to  perform  for  themselves  many  of  the 
services  now  performed  by  rating  bureaus. 

The  result  very  likely  would  be  to  promote  the  growth  of  large  companies  at 
the  expense  of  their  smaller  competitors,  thereby  lessening  competition  and  pro- 
moting the  economic  concentration  of  power  in  an  industry  which  has  remained 
highly  diversified  and  highly  competitive  up  to  now. 

Vr.   THE   FEDERAL   GOVERNMENT'S   ROI.E   IN    AUTO  REFORM 

The  Alliance  believes  that  the  Federal  Government  has  a  major  role  to  play  in 
reducing  the  excessive  losses  now  occurring  on  the  highways,  and  in  bringing 
about  an  improved  compensation  system  for  automobile  accident  victim^.  In- 
deed, the  Federal  Government  already  has  made  major  contributions  in  these 
areas. 

The  massive  study  conducted  by  the  Department  of  Transportation,  plu<  the 
hearings  held  by  this  committee  and  other  committees  of  Congress,  have  made  a 
major  contribution  to  the  efforts  to  refoi'm  the  automobile  accident  reparations 
system.  This  research,  plus  the  impetus  provided  by  federal  interest  in  this  sub- 
ject, seems  likely  to  assure  that  the  states  will  move  promptly  to  conduct  the 
necessary  experimentation  and  evolvement  of  reforms  in  the  reparations  sys- 
tem. The  Alliance  has  knowledge  of  reform  legislation  pending  in  at  least  35 
states.  Several  of  these  states  are  considering  alternative  reform  plans. 
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The  Alliance  believes  the  Federal  Government  has  a  more  active  role  to  play 
in  the  reduction  of  highway  losses — through  funding  of  research,  the  funding  of 
safety  programs  such  as  the  current  alcohol  countermeasures  program  of  the 
DOT,  and  through  the  vigorous  application  of  vehicle  standards  designed  to  re- 
duce the  grossly  excessive  loss  being  generated  by  lovr-speed  damage  to  vehicles 
and  the  unnecessary  injuries  to  vehicle  occupants.  In  this  connection,  the  Alli- 
ance supports  the  pending  legislation  which  would  give  the  Department  of  Trans- 
portation specific  authority  to  promulgate  standards  relating  to  vehicle  damage 
as  well  as  occupant  safety.  We  also  support  the  concept  of  rating  cars  on  the 
basis  of  their  damageability  and  repairability. 

VII.  CONCLUSION 

The  problems  generated  by  automobile  crashes  are  far  more  complex  than  was 
generally  realized  when  the  reform  issue  first  came  to  general  public  notice  two 
or  three  years  ago.  We  believe  the  ensuing  research,  debate  and  soul  searching 
has  been  productive,  and  has  produced  something  close  to  a  consensus  on  the  steps 
that  must  now  be  taken  to  bring  about  a  reformed  system  and  to  bring  under  con- 
trol the  excessive  losses.  The  Alliance  has  been  privileged  to  play  a  ma.ior  role 
in  this  search  for  reform.  We  pledge  to  you  and  to  the  public  our  continued  efforts 
to  accomplish  those  objectives. 
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Exhibit  1 

[Published  by  American  Mutual  Insurance  Alliance,  Chicago] 

Guaranteed  Benefits,  An  Experiment  in  Auto  Insurance  Reform 

participating  companies 

Allstate ;  American  Mutual  Liability  ;  Chubb  &  Son,  Inc. ;  Continental  Insurance 
C'Ompanies  ;  Country  IMutual ;  Economy  Fire  »fe  Casualty  :  Employers  of  Wausau  ; 
Great  American ;  Home  Insurance  Company ;  Insurance  Company  of  North 
America ;  Kemper  Insurance  ;  Liberty  Mutual ;  National  Grange  Mutual ;  Nation- 
v.ide  Insurance :  Sentrv  Insurance :  Utiea  Mutual. 

SUMMARY  OF  FINDINGS 

Given  a  choice  between  Guaranteed  Benefits  and  the  benefits  available  under 
the  existing  auto  liability  system,  2.5  per  cent  of  claimants  elected  to  accept  Guar- 
anteed Benefits  in  the  Illinois  Experiment  and  15  per  cent  elected  Guaranteed 
Benefits  in  the  New  York  Experiment. 

Persons  who  had  more  serious  injuries  and  economic  losses  were  likely  to  opt 
for  a  liability  settlement  rather  than  the  Guaranteed  Benefits  offer.  The  larger 
the  claim,  the  more  pronounced  this  tendency  became. 

Claimants  who  consulted  attorneys  were  much  less  likely  to  accept  Guaranteed 
Benefits  than  those;  who  did  not.  However,  it  is  not  known  whether  the  decision 
resulted  from  the  attorney's  advice  or  whether  the  claimant's  decision  to  con- 
sult an  attorney  was,  in  itself,  an  indication  that  he  or  .she  had  in  mind  a  settle- 
ment larger  than  that  jtrovided  under  Guaranteed  Benefits.  Retired  persons, 
housewives,  the  self-employed  and  rural  residents  were  more  likely  than  other 
claimants  to  elect  Guaranteed  Benefits. 

No  definite  conclusions  can  be  drawn  from  this  experiment  regarding  the  pos- 
sibility of  .savings  from  adoption  of  the  Guaranteed  Benefits  concept. 

BACKGROUND   AND    OBJECTIVES 

The  purpose  of  the  Guaranteed  Benefits  Experiment  was  to  test  the  reaction 
of  automobile  bodily  injury  liability  claimants  to  this  particular  alternative 
method  of  paying  benefits. 
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At  the  time  the  experiment  was  initiated,  in  1968,  there  had  been  extensive 
criticism  of  the  automobile  liability  insurance  system.  Numerous  proposals  had 
been  made  for  changes  in  the  system  which  would  eliminate  some  of  the  uncer- 
tainties of  a  liability  claim.  The  Guaranteed  Benefits  Experiment  was  designed 
to  offer  liability  claimants  an  opportunity  to  exchange  these  uncertainties  for  the 
assurance  of  a  known  recovery.  The  benefits  were  structured  so  as  to  offer  the 
injured  person  a  combination  of  payments  which,  in  most  instances,  would  pay 
all  of  his  medical  expenses,  wage  losses  and  other  out-of-pocket  expenses,  plus 
some  additional  benefits  for  permanent  impairment  or  wrongful  death.  These 
benefits  were  to  be  paid  regardless  of  the  fact  that  the  claimant  may  have  had 
other  sources  of  recovery  such  as  health  insurance  or  wage  continuation  benefits. 

Companies  participating  in  the  experiment  wanted  to  know  whether  claimants 
having  bodily  injury  claims  against  their  policyholders  would  be  willing  to 
accept  these  benefits,  offered  promptly  and  on  a  guaranteed  basis,  or  whether 
they  would  choose  the  less  certain  but  potentially  higher  settlements  available  if 
they  could  prove  that  the  other  driver  was  at  fault. 

In  addition,  the  companies  hoped  to  gain  insight  into  the  cost  implications  of 
a  Guaranteed  Benefits  system. 

DESCRIPTION   OF  THE   EXPERIMENT 

The  Guaranteed  Benefits  Experiment  was  conducted  during  a  one-year  i>eriod 
in  portions  of  New  York  and  Illinois.  The  following  16  company  groups  partici- 
pated in  one  or  both  portions  of  the  experiment  in  cooperation  with  the  American 
Mutual  Insurance  Alliance : 

Allstate,  American  Mutual  Liability  (New  York  only)  ;  Chubb  &  Son,  Inc. ;  Con- 
tinental Insurance  Companies;  Country  Mutual  (Illinois  only)  ;  Economy  Fire 
&  Casualty  (Illinois  only)  ;  Employers  of  Wausau  (New  York  only)  ;  Great 
American  (New  York  only)  ;  Home  Insurance  Company  (New  York  only)  ;  Insur- 
ance Company  of  North  America  ( New  Yoi'k  only )  ;  Kemper  Insurance ;  Liberty 
Mutual:  National  Grange  Mutual  (New  York  only);  Nationwide  Insurance; 
Sentry  Insurance  ;  Utica  Mutual  (New  York  only) . 

In  Illinois,  the  experiment  covered  Kane  and  DuPage  Counties,  and  for  some 
company  groups,  portions  of  Lake  and  suburban  Cook  Counties.  All  are  in  the 
Greater  Chicago  metropolitan  area,  although  the  western  iiortions  of  the  test  area 
are  rural. 

The  New  York  portion  covered  Monroe  and  Onondaga  Counties,  including 
Syracuse  and  Rochester  and  their  surrounding  suburbs  plus  rural  portions  of 
the  two  counties.  Some  3.5  million  iiersons  reside  in  the  two  test  areas. 

Claims  personnel  of  the  participating  companies  made  Guaranteed  Benefits 
offers  to  auto  accident  victims  who  resided  in  the  test  areas  and  who  had  valid 
bodily  injury  liability  claims  against  policyholders  of  participating  companies. 
The  program  did  not  involve  the  sale  of  a  new  or  different  product  to  the  insur- 
ance-buying public.  It  was  strictly  a  claims-handling  experiment  involving  the 
offer  of  an  alternative  form  of  settlement  to  persons  presumed  to  be  entitled  to 
a  liability  recovery. 

Eligible  claimants  were  offered  up  to  $12,500  in  Guaranteed  Benefits  ipayments. 
They  could  collect  up  to  $5,000  for  medical  expenses  incurred  within  one  year 
of  the  accident.  They  also  could  collect  up  to  $7,500  in  additional  benefits  for  wage 
losses  and  other  damages,  including  physical  impairments.  (See  Appendix  C  for 
details  on  the  benefits. ) 

Ground  rules  of  the  experiment  called  for  the  insurer  of  the  driver  responsible 
for  the  accident  to  contact  claimants  as  quickly  as  possible  and  offer  to  pay  their 
medical  expenses  up  to  the  $5,000  limit,  without  red  tape  as  the  medical  expenses 
were  incurred.  The  injured  per.son  did  not  have  to  make  any  promises  or  sign  a 
release  to  receive  these  medical  benefits. 

In  addition,  the  claimsman  handling  the  case  offered  the  injured  ijerson  a 
choice  of  accepting  an  additional  package  of  optional  or  elective  benefits  in  ex- 
change for  an  oral  agreement  that  the  amount  was  satisfactory  and  he  would 
not  make  any  further  claim  against  the  other  driver.  These  additional  benefits 
covered  such  items  as  loss  of  wages,  inability  to  perform  usual  services  such  as 
housework  or  child  care,  permanent  bodily  impairment,  and  the  general  incon- 
venience and  pain  associated  with  the  injury.  A  survivor's  loss  benefit  was  pro- 
vided for  those  who  qualified  for  such  benefits  under  state  law.  Claimants  had  15 
days  to  choose  or  reject  the  Guaranteed  Benefits  offer. 

Property  damage  claims  were  handled  under  regular  claims-handling  proce- 
dures in  all  instances. 
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EESULTS    OF   THE   EXPERIMENT 

Some  2,890  auto  accident  victims  took  part  in  the  Guaranteed  Benefits  Experi- 
ment— 587  iu  Illinois  and  2,303  in  New  York. 

In  essence,  these  claimants  were  asked  to  evaluate  the  attractiveness  of  a 
guaranteed  payment  covering  their  full  economic  losses,  payable  as  the  wage 
losses  and  exi)enses  accumulate,  in  contrast  with  the  possihility  of  obtaining  a 
greater  recovery  by  pursuing  a  regular  liability  claim. 

The  principal  finding  is  that  given  a  choice  between  the  Guaranteed  Benefits 
offer  and  the  payment  available  under  the  existing  auto  liability  sy.stem,  25 
per  cent  of  eligible  claimants  elected  to  accept  Guaranteed  Benefits  in  the  Illinois 
experiment  and  15  per  cent  elected  Guaranteed  Benefits  in  the  New  York 
experiment. 

Since  the  experiment  was  conducted  by  claims  personnel  of  the  participating 
companies,  it  inevitably  gauged  the  reaction  of  such  personnel  to  an  alternative 
compensation  method  within  the  environment  of  the  present  tort-liability  system. 
The  degree  of  acceptance  varied  con.siderably  among  individual  claimsmen  and 
this  was  reflected  in  the  success  they  had  in  obtaining  acceptances  of  the  Guaran- 
teed Benefits  offers.  In  addition,  the  exi^eriment  had  to  compete  to  some  extent 
with  other  clams-handling  programs  Iveing  heavily  promoted  by  participating 
companies,  notably  some  sophisticated  forms  of  "advance  payment"  settlements. 

Because  of  these  factor.s,  it  is  reasonable  to  assume  that  the  percentages  of 
acceptance  obtained  in  the  experiment  represent  minimum  figures. 

The  following  considerations  appear  to  have  been  the  major  factors  affecting 
claimant  decisions  to  accept  or  reject  Guaranteed  Benefits  offers  (See  Appendix 
B  for  table  1^)  : 

1.  The  involvement  of  an  attorney  prior  to  the  claimant's  decision  almost 
always  led  to  a  rejection  of  the  Guaranteed  Benefits  offer.  Roughly  one-quarter 
of  claimants  were  not  consulted  directly  by  the  insurer — i.e.,  first  notice  of  the 
claim  to  the  insurer  came  from  the  attorney  himself.  In  an  additional  one-rhird 
of  the  cases  (proportions  vary  somewhat  between  New  York  and  Illinois),  the 
claimant  retained  an  attorney  after  the  Guaranteed  Benefits  offer  was  made 
but  before  a  decision  was  made  to  accept  or  reject  it.  However,  it  is  not  clear 
whether  the  attorney  influenced  the  decision  or  whether  the  claimant's  decision  to 
retain  an  attoi'ney  was,  in  itself,  an  indication  that  he  or  she  had  in  mind  a 
settlement  larger  than  the  Guaranteed  Benefits  offer.   (See  Table  2) 

2.  The  size  of  the  claim  was  an  important  determining  factor.  The  larger 
the  claim,  whether  measured  by  economic  loss,  the  potential  liability  recovery 
or  the  amount  available  under  Guaranteed  Benefits,  the  less  likely  the  claimant 
was  to  accept  the  (Jiiaranteed  Benefits  offer.  (See  Table  3) 

3.  Money,  as  expected,  was  an  important  consideration.  The  greater  the  contrast 
between  the  claimant's  perceived  potential  liability  recovery  and  the  amount 
he  expected  to  receive  under  Guaranteed  Benefits,  the  less  likely  the  claimant 
was  to  accept  Guaranteed  Benefits.    (See  Table  4) 

4.  The  claimant's  economic  station  in  life  was  of  major  significance.  Claimants 
without  earnings  such  as  retired  persons  and  housewives  were  more  apt  ta 
elect  Guaranteed  Benefits  than  those  earning  an  hourly  wage  or  salary  income. 
This  may  be  due  to  the  fact  that  Guaranteed  Benefits  provides  an  inducement 
in  the  form  of  minimum  disability  benefits  for  those  with  little  or  no  wage  loss 
(Guaranteed  Benefits  pays  .$9  per  day  for  persons  unable  to  do  housework  or 

attend  school).  The  self-employed  also  had  higher  than  average  tendency  ta 
accept  Guaranteed  Benefits.  ( See  Table  3) 

5.  Claimants  residing  in  rural  areas  were  more  likely  to  accept  Guaranteed 
Benefits  than  claimants  residing  in  urban  ai'eas.  (See  Table  3) 

No  definite  conclu.sions  can  be  drawn  from  this  experiment  regarding  any 
possible  savings  that  might  result  from  the  adoption  of  Guaranteed  Benefits  or 
some  modification  of  the  concept.  Some  savings  appear  to  have  been  realized 
in  the  exi>eriment  in  the  minority  of  cases  where  the  claimants  elected  to  accept 
Guaranteed  Benefits.  This  is  based  on  claims  personnel  estimates  of  what  would 
have  been  paid  in  those  same  oas^s  on  n  tort  liability  basis  (See  Table  4).  How- 
ever, it  is  evident  that  offers  were  not  iumIc  in  all  insiances  where  liabiliiy  was 
not  clear.  Savings  with  respect  to  (hose  who  elect  Guaranteed  Benefits  could  be 
offset  or  more  than  offset  by  additional  costs  for  those  who  might  accept 
Guaranteed  Benefits  in  situations  of  uncertain  liability,  in  (he  absence  of  any 
other  cost-reducing  measures. 
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Appendix  A 

COXnUCT  OF  THE  EXPERIMENT 

The  Guaranteed  Benefits  Experiment  was  based  on  research  conducted  over 
a  period  of  six  years  by  the  American  Mutual  Insurance  Alliance,  a  national 
trade  association  of  more  tiian  1(X>  mutual  companies  writing  such  coverages 
as  auto  and  fire  insurance,  workmen's  compensation  and  general  liability. 
However,  companies  participating  in  the  field  testing  of  the  concept  represent 
a  broad  cross-section  of  the  entire  auto  insurance  business. 

Committees  representing  member  and  nonmember  companies  planned  and 
carried  out  training  sessions  for  claims  personnel  in  Chicago  and  in  Rochester. 
A  Technical  Subcommittee  designed  the  forms  and  procedures  used  to  gather 
the  pertinent  statistics.  Local  claimsmen  filled  out  the  forms  on  each  accident 
and  claimant.  A  short  form  was  used  where  in.iuries  were  minor.  Demographic 
information  collected  on  this  form  was  limited.  A  long  form  was  prescribed  for 
the  more  serious  cases. 

AH  forms  were  forwarded  to  the  Alliance,  and  were  checked  for  accuracy, 
consistency  and  compliance  with  the  rules  of  the  experiment,  to  the  extent 
that  such  checking  was  possible.  Coding  sheets  were  prepared  from  the  detail 
■on  the  forms  and  were  submitted  to  the  Judson  Branch  Center  of  the  Allstate 
Insurance  Company  in  Menlo  Park,  California.  Here  the  data  were  key-punched 
and  processed  on  the  computer. 

Tabulations  in  accordance  with  schedules  presci-ibed  by  the  Technical  Sub- 
committee were  prepared  as  print-outs  from  the  computer  and  furnished  to  the 
Subcommittee.  The  Subcommittee  reported  that  "It  is  clear  from  the  print- 
outs and  from  discussions  with  the  persons  responsible  for  preparation  and 
checking  of  forms,  that  100%  accuracy  was  not  obtained  with  i-espect  to  the 
<letail  or  the  compliance  with  experiment  rules.  Nevertheless  the  Subcommittee 
and  Staff  have  examined  the  results  (as  furnished)  carefully  and  feel  that  the 
conclusions  set  forth  herein  are  fully  warranted." 

Appendix  B 

additional  data 

The  tables  contained  in  this  section  are  based  on  the  tabulations  described  in 
Appendix  A. 

TABLE  1.— ACCEPTANCE  OR  REJECTION  OF  GUARANTEED  BENEFITS 


Location 

Accept  GB 

Reject  GB 

Illinois 

145  (24.  7%) 
335  (14.  6%) 

442  (75.3%) 

New  York     

1,968  (85.4%) 

TABLE  2.-CHiEF  FACTOR  AFFECTING  CLAIMANT  DECISION;  CASES  WITH  AND  WITHOUT  ATTORNEY  COMPARED 

WITH  OVERALL  ACCEPTANCE  RATIO 

Persons  involved 

indecision 

Illinois 

New  York 

Self 

222 

253 

Overall  average 

100 

100 

Attorney 

25 

37 

A  technique  of  analysis  was  used  in  Tables  2  and  3  to  highlight  the  more  sig- 
nificant factors  affecting  claimant  decisions  to  accept  or  reject  the  Guaranteed 
Benefits  offers.  The  average  acceptance  ratio  is  expressed  as  100%.  Table  2  in- 
dicates that  when  the  claimant  made  up  his  own  mind  he  was  more  than  twice 
as  likely  to  elect  Guaranteed  Benefits  as  the  average  for  all  claimants.  On  the 
other  hand,  when  an  attorney  was  involved  in  the  decision-making  process,  the 
claimant  was  only  about  one-third  as  likely  to  elect  Guaranteed  Benefits  as  the 
average.  As  noted  in  the  Summary  of  Findings  and  in  item  #1  on  page  7,  how- 
ever, the  claimant's  decision  to  retain  an  attorney  in  the  first  place  may  indicate 
that  he  had  already  decided  to  seek  compensation  in  excess  of  the  medical  ex- 
Ijenses,  wage  losses  and  other  benefits  available  under  Guaranteed  Benefits. 
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In  assessing  both  Tables  '2  and  3.  it  should  lie  noted  tliat  some  of  the  percentage* 
are  based  on  very  limited  samples,  particularly  with  respect  to  Illinois  data. 
For  example,  in  the  Illinois  data  for  Table  2.  imly  17  persons  made  their  own 
decisions  ;  tiie  ligure  is  GU  fur  those  consulting  an  attorney. 

TABLE  3.-0THER  MAJOR  FACTORS  AFFECTING  ACCEPTANCE  OR  REJECTION  OF  GUARANTEED  BENEFITS 


Size  of  loss: 

Jl  to  $40 _ 

Over-all  average 

$41  and  over 

Economic  station: 

Retired,  housewives  and  self-employed. 

Over-all  average 

S^'hry  or  fiourly  wage  earner,       

Urban-rural  environment' 

Rural     Kane  County -.  - 

Over-all  average 

Urban— Cook  County 


Illinois 
(percent) 

New  York 
(percent) 

165 

100 

83 

226 

100 
82 

135 

100 

88 

218 

100 

84 

140     , 

100  

67 

TABLE  4.-C0ST  COMPARISONS 
Actual  and  Estimated  Settlements  for  GB  and  Liability  Cases 


Illinois: 

GB  accepted:  Average  GB  settlement. __ $241 

Estimated  liability  value  of  same  cases 304 

Difference  in  value... _  _        63 

GB  rejected :  Average  liability  settlement. 992 

Estimated  value  of  same  cases  under  GB 384 

Difference  in  value --■;--,--. -f608 

New  York: 

GB  accepted:  Average  GB  settlement 438 

Estimated  liability  value  of  same  cases 499 

Difference  in  value — 6L 

GB  rejected:  Average  liability  settlement... 1,017 

Estimated  value  of  same  cases  under  GB. 426 

Difference  in  value +5U 

Table  4  illustrates  the  fact  that  acceptance  of  Guaranteed  Benefits  was  higher 
in  the  small-value  cases.  Is  also  shows  that  when  Guaranteed  Benefits  was 
elected  there  was  an  estimated  savings  averaging  about  $G0  per  claim,  as  com- 
pared with  what  the  settlement  would  have  been  on  a  tort-liability  basis.  On 
the  other  hand  when  Guaranteed  Benefits  was  i-ejected  the  claimant  received,  on 
the  average,  between  two  and  two-and-a-half  times  as  much  as  if  he  had  acceiited 
Guaranteed  Benefits. 

It  seems  clear  that  claimants,  or  those  iipon  whom  they  rel.v  for  advice,  can 
identify  those  situations  in  which  the  tort-liability  system  offers  a  greater  re- 
ward. In  general,  they  are  the  larger  cases,  involving  more  serious  injuries  and 
economic  losses. 

Appendix  C 

DESCRIPTION    OF   BENEFITS,    HEKE'S    HOW    THE   PLAN    WORKS 

Under  the  Guaranteed  Benefits  plan  now  being  tested  in  Illinois  and  New  York, 
auto  accident  victims  who  have  valid  bodily  injury  liability  claims  against  policy- 
holders of  the  participating  insurance  companies  are  being  offered  the  benefits 
outlined  in  the  six  i)ayment  provisions  below. 

The  over-all  limit  per  injured  person  is  $12,500,  including  $5,000  in  medical 
benefits  plus  $7,500  under  one  or  a  combination  of  all  other  categories.  The 
medical  benefits  will  l)e  paid  automatically  to  all  eligil)le  persons.  The  additional 
benc^fits  will  be  jiaid  to  those  per.sons  who  elect  to  accept  them  and  who  pnmiise 
orally  to  make  no  further  claim  against  the  other  driver. 


035 

1.  Medical  Benefits 

Eligible  ijersons  will  be  paid  up  to  $5,000  for  their  reasonable  and  necessary 
medical  expenses  incurred  within  one  year  from  the  date  of  the  accident,  includ- 
ing up  to  $1,000  for  funeral  expenses.  These  benefits  will  be  paid  even  if  the  in- 
jured person  has  accident  and  health  or  hospitalization  insurance.  However,, 
those  pei'sons  who  are  entitled  to  auto  medical  payments  and  Guaranteed  Benefits 
from  the  same  insurance  company  will  collect  the  auto  medical  payments  first, 
then  collect  under  the  Guaranteed  Benefits  plan  for  any  additional  medical  ex- 
penses up  to  $5,000. 

2.  Basic  disability  benefits 

Basic  disability  payments  are  intended  to  sustain  the  injured  person  and  his 
family  during  the  period  of  disability.  Payments  start  as  soon  as  the  injured  per- 
son elects  to  accept  the  Guaranteed  Benefits  option.  They  continue  on  a  regular 
basis  for  as  long  as  12  months,  and  are  pegged  at  70  per  cent  of  the  claimant's 
usual  wage.  The  maximum  benefit  per  week  may  not  exceed  125  per  cent  of 
the  average  weekly  wage  in  the  injured  person's  state  of  residence,  and  the  total 
amount  paid  under  this  provision  may  not  exceed  $7,500. 

3.  Loss  of  services  benefits 

This  is  an  alternative  to  Basic  Disability  Benefits  for  persons  who  are  generally 
not  wage  earners.  Those  who  choose  this  alternative  may  collect  70  per  cent 
of  the  cost  of  hiring  someone  to  perform  their  usual  services  during  the  disability 
period.  Their  inability  to  perform  these  services  must  be  medically  certifie<i.  A 
minimum  payment  will  be  made  even  if  the  family  manages  to  get  along  with- 
out hiring  anyone.  Payments  may  continue  up  to  one  year  or  $7,500. 

4.  Supplemental  disability  benefits 

iWhen  the  injured  person's  disability  payments  end,  he  or  she  receives  an  addi- 
tional lump-sum  payment  amounting  to  50  per  cent  of  all  of  the  money  already 
received  under  either  the  Basic  Disability  Benefits  or  the  Loss  of  Services  Bene- 
fits. This  lump-sum  payment  will  not  be  less  than  $35  for  each  week  the  injured 
person  was  receiving  disability  payments.  This  extra  payment  is  to  compensate 
accident  victims  for  the  inconvenience  and  discomfort  associated  with  their 
involvement  in  an  accident.  The  combination  of  the  disability  payments  plus  this 
lump-sum  benefit  will  more  than  reimburse  most  claimants  for  their  actual  losses. 
And  all  of  the  benefits  are  tax-free. 

5.  Medical  impairment  benefits 

A  lump-sum  payment  may  be  made  for  permanent  disabilities  such  as  loss  of  a 
finger.  Guidelines  devised  by  the  American  Medical  Association  are  used  to  deter- 
mine the  percentage  of  impairment  remaining  after  the  injury  has  healed.  The 
amount  due  will  be  figured  by  applying  this  percentage  to  a  $7,500  limit.  Pay- 
ments already  made  under  the  Supplemental  Disability  section  will  be  deducted, 
and  no  payment  will  be  made  for  impairments  which  amount  to  less  than  $100. 

6.  Survivor's  loss  benefits 

If  an  injured  person  dies  within  one  year  of  the  accident  as  a  result  of  injuries 
received  in  the  accident,  the  other  driver's  insurance  company  will  pay  a  lump 
sum  of  $5,000  for  the  benefit  of  persons  who  qualify  for  the  survivor's  benefits 
under  state  law.  This  payment  is  for  the  loss  of  income  or  services  of  the  decedent. 
The  $5,000  will  be  paid  in  addition  to  any  other  Guaranteed  Benefits  which  may 
have  been  paid,  except  that  the  total  of  all  Guaranteed  Benefits  may  not  exceed 
the  over-all  limit  of  $12,500. 

The  over-all  limit  of  $12,500  per  person  for  all  Guaranteed  Benefits  combined 
is  sufficient  to  cover  the  losses  sustained  by  all  but  a  small  percentage  of  auto 
accident  vicitims.  The  few  persons  whose  bodily  injury  losses  greatly  exceed  this 
figure  presumably  will  seek  larger  settlements  under  traditional  claims  pro- 
cedures, if  they  can  prove  that  the  other  driver  was  at  fault. 

Exhibit  2 

Critique    and    Analysis    of    Public    Attitudes    Toward    Auto    Insurance 

a  report  of  the  survey  rf.rf.arch  center,  institute  for  social  research,  the 
university  of  michigan  to  the  department  of  transportation 

Background 

On  March  28,  1970,  the  DOT  released  its  report  on  a  survey  of  public  attitudes 
toward  auto  insurance. 
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Tlie  survey  was  done  by  the  Survey  Research  Center  of  the  University  of 
^lichigan  nnfl  is  one  component  of  the  Anto  Insurance  and  Compensation  Study 
being  conducted  by  DOT.  The  report  is  basetl  on  ihita  collecte<l  through  i>ersonal 
interviews  with  8,075  respondents  who  were  mostly  lieads  of  families  in  a  national 
-cross-section  sample  of  dwellin^rs.  exclndins  Alaska,  Hawaii,  and  D.C.  Most  of 
the  analysis  concerns  the  2,534  families  who  owned  cars. 

Two  samples  of  approximately  equal  size  were  drawn  :  one  was  interviewed 
between  the  middle  of  May  and  middle  of  June  and  the  second  between  August  7 
and  September  10.  1969.  Modern  probability  sami)ling  with  callbacks  and  house- 
hold designation  was  used,  thereby  minimizing  the  bias  of  j)opulation  re.s(ricti(>n— 
i.e.  the  .size  and  character  of  the  population  to  be  sampled.  Even  the  use  of  modern 
probability  methods,  however,  result  in  about  15%  of  the  i>opulation  being  ex- 
cluded (e.g..  those  institutionalized,  hospitalized,  homeless,  transient,  the  mili- 
tary, mentally  incompetent,  etc.)  plus  those  who  refuse  to  answer;  are  unavailable 
after  tlieir  callbacks,  or  have  moved  to  no  known  address.^ 

Moreover,  use  of  interviews  and  questionnaires  (the  basic  tools  of  90%  of 
social  sdence  research)  can  introduce  a  foreign  element  into  the  social  setting 
they  would  describe.  They  can  create  as  well  as  measure  attitudes.^  The  data 
collection  can  stimulate  an  interest  the  respondent  did  not  previously  feel — 
thereby  distorting  the  results. 

Webb  lists  the  following  sources  of  invalidity  connected  with  the  use  of  all 
interviews  and  questionnaires : 

1.  The  probability  of  bias  due  to  respondent's  awareness  of  his  subject  status. 
If  people  feel  they  are  being  "tested,"  the  method  of  data  collection  stimulates 
and  interest  the  subject  did  not  previously  feel,  the  measuring  process  may  dis- 
tort the  experimental  results. 

2.  The  respondent's  awareness  of  the  interview  process  produces  differential 
reaction  (role  selection)  involving  not  so  much  dishonesty  but  rather  a  special- 
ized selection  from  among  the  many  "true"  selves  or  "proper"  behaviors  available 
in  any  respondent. 

3.  Measurment  as  a  change  agent.  This  is  the  "preamble  effect"  where  attitudes 
created  in  one  part  of  the  interview  are  carried  over  into  another  section. 

4.  Tendency  of  respondents  to  endorse  a  statement  rather  than  disagree  with 
its  opposite  and  a  preference  for  strong  statements. 

5.  Error  from  investigator.  The  interviewer  is  an  important  source  of  cues  to 
the  respondent,  and  he  helps  to  strvicture  the  demand  characteristics  of  the  in- 
terview. There  is  strong  evidence  that  a  substantial  number  of  biases  are  intro- 
duced by  the  interviwer,  such  as  interaction  of  age,  sex,  etc. 

6.  Change  in  the  research  instrument  (the  interviewer).  In  other  words,  to 
what  degree  is  the  interviewer  the  same  research  instrument  at  all  points  of  the 
research?  He  may  read  "heavier"  a  second  time.  His  skill  may  increase.  He  may 
be  better  able  toestablish  rapport.  He  may  loaf  or  become  bored.  He  may  have 
increasingly  strong  expectations  of  what  a  respondent  "means."  There  is,  there- 
fore, always  the  risk  that  the  interviewer  will  be  a  variable  fitter  over  time  and 
experience. 

These  biases  are  common  to  all  interview  and  questionnaire  survey  techniques. 
Some  of  these,  plus  others  peculiar  to  the  DOT  suney  which  we  will  enumerate 
later,  strongly  influenced  certain  key  findings  presented  in  the  report. 

Index   of   Satisfaction   and    Dissatisfaction    With   Automobile   Insurance 

As  its  starting  point,  the  DOT  study  utilized  an  Index  of  Satisfaction  to  de- 
termine the  level  of  satisfaction  and  dissatisfaction  with  the  auto  insurance  sys- 
tem among  respondents  surveyed.  This  is  a  valid  method  which  is  used  to 
control  variance  of  data  and  which  the  researchers  felt  would  give  more  satis- 
factory indications  of  underlying  attitudes  than  do  responses  to  single  questions 
or  to  one  generic  question. 

According  to  the  Index,  G3%  of  respondents  were  satisfied  to  various  degrees 
and  21%  dissatisfied,  with  16%  neutral.  Or  to  put  it  another  way,  79%  were 
not  di.ssatisfied  with  auto  insurance.  This  index  took  into  account  such  "dissat- 
isfiers"  as  delayed  claim  payment,  cost  of  auto  insurance,  cancellations  and  non- 
renewals and  general  dissatisfaction  with  the  system. 


1  Stoplipn  F  I*\  and  McCarthy,  P.  .T.  Sampling  Opinions,  New  York  :  Wilo.v,  1058.  Also 
Ross,  IT.  \i.  "The  Iniioccssible  Kespondpnt :  A  Note  on  Prlvac.v  In  City  and  Country,"  Public 
Opinion  QunrtrrJv,1<>(\H,  27,  2a()-275.  „      ^ 

2  Webb,  et  nl.  VnohtriiHive  Measurefi:  Nonreactive  Research  in  the  Social  Sciences,  Rand 
McNully  and  Company,  Chicago,  P.  1. 


These  results  were  contrasted  with  responses  recorded  toward  the  end  of  the 
interview,  after  various  features  of  the  present  auto  insurance  system  were 
discussed  with  the  respondents,  whicli  indicated  that  more  people  would  be  in 
favor  of  a  "no-fault"  system  of  insurance  than  in  favor  of  the  prevailing 
"fault"  system. 

Specifically,  44%  opted  in  favor  of  claiming  damages  from  their  own  insurance 
company  only  and  receiving  no  compensation  for  pain  and  .suffering,  irrespec- 
tive of  which  party  was  at  fault.  On  the  other  hand,  36%  opted  for  the  current 
system.  These  percentages  were  based  on  an  Index  of  Insurance  System  Prefer- 
ence utilizing  responses  from  the  last  three  questions  in  the  questionnaire  which 
purported  to  measure  specific  and  general  public  attitude  toward  a  "no-fault" 
system. 

The  important  question  to  ask  is  this :  What  caused  the  alleged  "change  in 
attitudes"?  There  is  strong  internal  evidence  in  the  survey  questionnaire  that 
the  manner  in  which  the  "no-fault"  questions  {A67,  AGS  and  AGO)  were  struc- 
tured strongly  biased  the  response  elicited. 

In  the  last  analysis,  all  data  must  be  elicited  with  questions.  Simply  put,  the 
nature  of  the  questions  will  determine  what  kind  of  data  you  get  from  respond- 
ents.^ Questions  A67,  A68  and  A69  are  particularly  open  to  serious  question 
since  they  are  either  incomplete  or  erroneous  in  describing  the  system  about 
wJiich  they  seek  to  measure  attitudes.  Moreover,  they  are  of  the  structured 
variety  which  presents  the  respondent  with  fixed  response  alternatives.  Struc- 
tured questions  are  considered  to  be  potentially  more  reactive,  i.e.,  prone  to  bias 
than  the  "free  response"  type  which  were  used  in  finding  out  what  people 
thought  about  the  present  system.'* 

A  close  examination  of  the  structure  of  these  three  key  questions  used  to 
construct  the  Index  of  Insurance  System  Preference  shows  the  following  : 

Question  A67  describes  for  respondents  a  "no-fault"  system  wiiich  "in  case  of 
an  accident  your  losses,  including  damage  to  your  car,  would  be  paid  by  your 
own  insurance  company,  no  matter  whether  you  or  the  other  driver  were  at 
fault."  The  question  is  misleading  in  that  it  does  not  indicate  that  major  total 
no-fault  proposals  being  put  forth  require  the  buyer  to  carry  collision  insurance 
to  pay  for  damage  to  his  car  that  would  have  been  covered  if  a  negligent  driver 
damaged  his  car  under  the  present  system.  The  abolishment  of  3rd-party  prop- 
erty damage  liability  is  in  fact  one  of  the  big  "cost-saving"  features  of  no-fault 
plans  like  AIA  and  Stewart-Rockefeller  and  Keeton-O'Connell. 

Questioti  A68  offers  the  respondent  a  choice  between  two  kinds  of  auto  in- 
surance (fault  and  no-fault)  which  would  cost  about  the  same  and  asks  which 
he  prefers.  However,  in  describing  the  choices,  "pain  and  suffering"  was  not 
adequately  defined,  the  fact  that  no-fault  involves  collateral  source  offset  was 
not  mentioned,  and  how  damage  to  vehicles  would  be  handled  was  not  mentioned. 
Also,  in  describing  the  fault  system,  mention  of  any  Ist-party  coverage  was 
explicitly  excluded. 

Moreover,  it's  unfortunate  that  the  choice  was  between  fault  and  total  no-fault, 
since  there  are  other  plans  (such  as  the  Alliance's  Guaranteed  Protection  Plan) 
which  seek  to  lessen  dependency  on  fault  and  make  other  beneficial  changes  in 
the  system  without  scrapping  it  completely.  The  researchers,  as  many  research 
organizations  do,  could  have  consulted  industry  sources  on  structuring  the 
questionnaire  without  compromising  its  integrity.  It's  unfortunate  they  did  not 
and  that  an  opportunity  to  gain  valuable  insights  into  consumer  attitudes  was 
wasted.  However,  we  do  get  a  glimpse  of  what  the  consumer  wants  in  the  way 
of  change,  since  those  respondents  who  perceived  a  need  for  change  proposed 
a  reduction  of  dependency  on  fault  and  wider  use  of  the  comparative  negligence 
law  approach. 

Question  A68a  asks  for  a  preference  between  a  no-fault  system  which  costs 
less  than  the  present  system,  and  the  present  system,  both  as  described  by  the 
interviewer.  Again,  the  answer  would  be  highly  biased  since  the  key  questions 
leading  up  to  this  choice  were  erroneous,  misleading  or  both.  Also,  it  was  strongly 
implied  that  no-fault  definitely  would  cost  less. 

Question  A69  asks  if  respondents  would  opt  for  cost  I'eductions  if  pain  and 
suffering  were  eliminated  'Without  describing  just  what  pain  and  suffering  is. 
The  question  also  implies  that  no-fault  would  automatically  take  care  of  vehicle 
damages  without  collision  insurance  being  carried.  Also  conspicuous  by  its  ab- 
sence is  any  statement  that  would  have  given  respondents  a  chance  to  comment 


3  Backstrom,  Charles  H.,  and  Hursh,  Gerald  D.,  Survey  Research;  Northwestern  Univer- 
sity Press,  1963,  pp.  66-110. 
*  Webb,  et  al.,  p.  33. 
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on  their  attitudes  towards  no-fault  with  its  "benefits"  as  described,  but  at  a 
higher  price — although  some  respondents  did  volunteer  the  information  that 
they  thought  no-fault  would  Ite  uKtre  expensive  than  fault. 

To  summarize,  the  questions  which  determined  the  Index  of  Intsiiranre  i^ystcm 
Preference  were  poorly  structured,  misleading  or  incomplete.  Two  key  elements — 
pain  and  suffering  and  vehicle  damage — were  mishandled  in  their  presentation. 
These  strong  internal  bia.-^es,  plus  other  internal  and  .some  external  ones  we  will 
indicate  later,  probably  account  more  for  the  so-called  change  in  attitudes  of 
respondents  from  the  ones  they  felt  at  the  beginning  of  the  interview.  It  seems 
then  that  the  internal  invalidity  associated  with  the  interview  process  set  into 
motion  attitude  changes  (between  beginning  and  end  of  interview)  which 
would  not  have  otherwi.se  occurred.  That  '-change"  did  occur  is  probably,  in  the 
words  of  AVebb.  a  "measurement-produced  artifact," "  and  therefore  invalid. 

The  damage  done  to  the  survey's  credibility  in  the  areas  mentioned  also  ex- 
tended to  giving  the  impre.s.-^ion  to  young  drivers  that  no-fault  would  result  in 
lower  premiimis  and  to  insureds  who  had  been  cancelled  that  no-fault  would 
somehow  assuage  the  market  problem.  (See  DOT  Study  pp.  80-Sl. )  Signihcantly, 
these  groups  (34%  of  young  drivers  and  66%  of  these  cancelled  who  found 
difficulty  obtaining  new  coverage)  expressed  strong  favor  for  a  change  in  the 
system,  probably  in  the  mistaken  impression  that  no-fault  would  solve  their 
particular  problems. 

One  of  the  mo.<t  interesting  insights  into  public  attitudes  toward  the  present 
system,  and  the  various  improvements  that  might  be  made,  is  found  in  the  sup- 
plementary tables  on  page  125.  When  respondents  were  asked  an  open-ended 
question  (  "In  your  opinion,  is  there  a  need  to  change  this  system V  In  what 
ways?"),  more  than  two-thii-ds — 68%  of  all  respondents — did  not  express  a 
preference  that  the  system  be  changed. 

Among  those  who  indicated  a  need  for  change,  10%  indicated  some  degree  of 
interest  in  lessening  dei>endence  on  fault.  As  the  document  itself  puts  it,  "modify 
so  that  everyone  collects  regardless  of  who  is  at  fault,  or  so  that  deixndcncij  on 
provinif  fault  is  reduced.'"  (Emphasis  added.) 

Another  10%  said,  "improve  the  way  in  which  fault  is  determined  and/or 
compensate  claimants  in  (inverse)  proportion  to  their  degree  of  fault  in  an 
accident."  Four  percent  said  "let  each  company  take  care  if  its  own  insured," 
and  the  remaining  answers  wei'e  scattered. 

This  is  hardly  a  ringing  endorsement  of  an  all-out  change  to  a  no-fault  system. 
It  does  appear  to  .support  some  change  toward  lessening  deiJendence  on  fault, 
and  toward  adoption  of  the  comparative  negligence  concept  in  determining 
amounts  of  compensation. 

Exhibit  3 

Critique  and  Analysis  of  "Economic  Consequences  of  Automobile  Accident 

Injuries" 

(DOT  Serious  Injury  Study) 

I.   scope  of  the  study 

The  foreword  to  this  two-vohune  study  describes  it  as  "the  most  comprehensive 
and  carefully  conducted  study  of  the  plight  of  people  injured  by  motor  vehicles 
ever  prrRluced."  And  the  news  release  issued  at  the  time  the  study  was  released 
on  April  28, 1070,  .said  it  "represents  approximately  500,000  fatalities  and  seriously 
injured  p.-rsons." 

In  fact,  the  scoix?  of  the  study  is  considerably  more  narrow  than  thes<'  state- 
ments would  imply.  This  is  not  a  study  of  500,000  persons,  ncu-  even  5.0(K).  The 
billion-dollar  estimates,  and  the  thousands  of  j)ersons  listed  under  various  cate- 
gories, are  in  fact  ba.sed  on  interviews  with  only  1,376  accident  victims  or  their 
survivors. 

Moreover,  this  is  not  a  sample  of  all  ]M'ople  injured  in  motor  vehicle  crashes, 
as  the  title  seems  to  indicate.  Tlie  study  is  conlined  to  a  tiny  segment  of  the  auto 
accident  universe— those  persons  who  incurred  medical  expenses  exceeding  $500, 
were  hospitalized  for  two  weeks  or  longer,  missed  three  or  more  weeks  of  work 
or,  if  not  working,  missed  six  weeks  m-  moi-e  of  normal  activity.  This  group  of 
"seriously  injured"  persons  rei>rescnts  about  10%  of  all  persons  iiijiir(>d  in 
vehicle  crashes,  and  has  characteristics  which  diil'er  markedly  from  motorists 


^  Wohb,  f>t  al.,  p.  12.  Also  Orosvl,  L.  P.  "The  Intorvlow  ElToct  on  rolllnR."  ruhUc  Opinion 
Qtinrtcrlu,  iip.  048,  11.',  90-111. 
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in  general  and  from  the  other  90%  of  auto  crash  victims.  For  example,  from 
other  DOT  reports  we  know  that  more  than  half  of  all  drivers  killed  in  auto 
crashes  ai'e  drunk.  Males  between  the  ages  of  15  and  44  constituted  20%  of  the 
population  at  the  time  of  the  siii-vey,  but  incurred  39%  of  the  serious  injuries 
and  fatalities.  And  a  cross-check  with  other  DOT  studies  and  insurance  industry- 
data  indicates  this  tiny  group  had  available  far  less  insurance  protection  of  all 
kinds  than  the  population  generally.  (It  is  quite  possible,  -of  course,  that  the 
interviews  simply  did  not  obtain  accurate  information  on  the  insurance  they  had, 
in  which  case  the  estimated  payments  they  received  are  grossly  understated.) 
For  all  of  these  reasions,  and  others,  the  "Economic  Consequences"  study  does 
not  pi'esent  a  valid  picture  of  how  the  auto  accident  reparations  system  per- 
forms, nor  how  well  auto  crash  victims  fare  as  a  total  group.  As  will  be 
demonstrated  below,  the  study  does  not  even  present  a  valid  picture  of  what 
happens  to  the  small  group  of  seriously  injured  persons  represented  in  the  sample 
of  1,376. 

II.  ACCURACY  OF  THE  DATA  COLLECTED 

Public  statements  made  by  the  DOT  staff  and  others  concerning  this  study 
have  emphasized  the  finding  that  persons  killed  or  seriously  injurd  in  1967 
highway  crashes  had  aggregate  "compensable"  economic  losses  of  $5.1  billion,  and 
received  only  $2.5  billion  in  a^regate  compensation  from  all  sources.  Similar 
comparisons  are  made  for  numerous  sub-categories  within  the  1,376-person 
sample. 

All  of  these  comparisons — which  have  been  widely  published  and  cited  as 
evidence  that  the  present  auto  insurance  system  is  a  failure — depend  on  the 
accuracy  of  both  the  raw  data  collected  and  the  aggregates  based  upon  it  (and 
blown  up  to  370  times  life-size). 

Yet  the  report  itself  is  replete  with  warnings  about  the  "speculative  nature" 
of  the  projections  of  future  losses  (Vol.  1.  p.  19),  the  "substantial"  ei*rors  in 
classifying  the  various  individuals  (Vol.  1,  p.  24),  the  "arbitrary"  criteria  u.sed 
for  defining  serious  injury  (Vol.  1.  p.  17),  and  the  candid  admission  that".  .  .  the 
study  does  not  provide  reliable  estimates  of  aggregates"   (Vol.  1,  p.  15). 

In  sort,  the  DOT  chose  to  publicize  the  last  reliable  findings,  and  to  attribute 
to  them  a  .significance  which  goes  far  beyond  the  level  of  confidence  expressed 
about  them  by  the  professionals  who  actually  conducted  the  research. 

1.  Verification  of  losses  and  payments 

Confidence  in  the  entire  study  is  further  undermined  by  the  fact  that  the  basic 
raw  data  was  derived  from  largely  unverified  estimates  of  losses  and  payments 
stemming  from  accidents  that  occurred  more  than  two  years  prior  to  the  inter- 
view.s.  In  this  connection,  it  is  intex*esting  that  the  U.S.  Public  Health  Survey 
tosses  out  all  data  based  on  events  more  than  90  days  old,  having  found  that 
recollection  of  details  beyond  that  point  are  less  reliable.  As  the  report  notes  in 
the  foreword,  these  are  "events  the  respondents  surely  would  rather  relegate 
*"o  the  recesses  of  their  minds." 

In  view  of  this,  it  is  surprising  that  there  was  so  little  verification  of  the  actual 
losses  and  payments  received,  even  though  most  respondents  gave  permission 
for  such  verification.  For  example,  no  attempt  was  made  to  verify  with  insurance 
companies  the  amounts  paid  to  these  crasli  victims  under  various  coverages.  Nor 
was  any  attempt  made  to  determine  whether  there  was  full  reporting  of  amounts 
received  from  all  sources.  Information  used  to  estimate  wage  losses  would 
appear  to  be  particularly  vulnerable,  since  only  208  replies  were  received  from 
employers,  and  only  57  of  those  replies  were  actually  used. 

This  criticism  does  not  in  any  way  imply  that  respondents  deliberlately  falsified 
their  replies.  It  simply  calls  into  question  the  decision  to  accept  as  completely 
accurate  the  respondents'  estimates  of  the  economic  losses  they  incurred  and  the 
exact  amounts  of  compensation  they  received  from  7  or  8  possible  sources,  for 
auto  crashes  which  occurred  more  than  two  years  previously. 

2.  Vnder-reportiiig  of  benefits  available 

Independent  evidence  suggests  that  the  reporting  of  compensation  received 
from  these  multiple  sources  was  substantially  understated. 

For  example,  the  DOT  data  indicate  that  about  65%  of  the  respondents  were 
covered  by  medical  and  hospital  insurance,  and  only  51.4%  of  the  seriously 
injured  collected  something  from  medical  insurance.  But  the  Health  Insurance 
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Institute  reports  that  85%  of  the  U.S.  population  is  protected  by  one  or  more 
forms  of  private  health  insurance. 

Only  54<;^  of  the  respondents  reported  they  had  auto  medical  payments  cover- 
age, and  only  37.9%  indicated  they  were  paid  anytliins  from  this  source.  But  the 
DOT  study  of  public  attitudes  indicate  that  78%  of  the  motorins  population  have 
auto  medical  payments  coverage — a  figure  which  jibes  with  insurance  industry 
estimates. 

Only  G2%  of  the  fatalities  in  this  study  had  life  insurance,  according  to  the 
DOT,  whereas  a  nationwide  survey  for  the  Institute  of  Life  Insurance  indicates 
71%  of  Americans  own  at  least  one  type  of  life  insurance. 

Only  29%  of  the  respondents  said  they  collected  anything  under  the  auto  col- 
lision covernge,  but  the  DOT  pul)lic  attitudes  study  shows  that  77%  of  the  motor- 
ing public  has  such  protection. 

Thes?  discrepancies  may  be  explained  in  part  by  the  difficulties  which  many 
respondents  may  have  had  in  accurately  recalling  events  that  occurred  more 
than  two  years  previously.  Some  part  of  the  problem  may  also  be  due  to  the 
DOT  ."Staff's  lack  of  understanding  of  the  various  forms  of  insurance  and  what 
they  cover.  For  example,  this  report  shows  no  benefits  paid  under  the  auto 
medical  payments  coverage  for  instant  death  cases,  apparently  because  the  staff 
was  unaware  that  the  auto  medical  payments  coverage  pays  funeral  exinmses. 

3.  Statistical  craWbility  of  the  study 

Another  major  problem  affecting  the  credibility  of  the  findings  has  to  do  with 
the  statistical  credibility  of  the  detailed  comparisons  among  various  subcate- 
gories. The  overall  sample  of  1,376  is  relatively  small  to  begin  with.  When  this 
sample  is  subdivided  into  dozens  of  smaller  categories,  the  numbers  of  persons 
falling  into  many  of  these  categories  are  so  low  as  to  have  very  low  credibility. 
Yet  this  study  blows  up  the  results  obtained  from  subsamples  as  small  as  13 
per.sons  into  national  projections,  and  draws  conclusions  based  on  such  data. 

In  all  fairness,  it  should  be  noted  that  the  professionals  who  did  the  statistical 
work  pointed  out  that  the  margin  of  error  increases  enormously  as  the  sample 
is  subdivided.  But  the  fact  that  the  figures  are  multiplied  by  370  tends  to  conceal 
just  how  thin  some  of  the  data  really  are.  And  those  who  are  using  this  study 
to  castigate  the  present  auto  reparations  system  have  tended  to  ignore  the  cau- 
tionary statements  and  qualifications  buried  in  the  677  pages  of  this  study,  and 
liJive  accepted  at  face  value  the  damaging  "findings"  which  suit  their  purposes, 
whether  they  have  any  statistical  validity  or  not. 

III.  INTERPRETATION  OF  THE  DATA 

Several  questionable  assumptions  are  im])licit  in  the  public  statements  made 
about  the  findings  of  this  study,  and  in  the  basic  conception  of  the  report. 

1.  Definition  of  "compensable  economic  loss" 

The  lead  line  of  the  news  release  issued  upon  publication  of  this  study  says, 
"Auto  insurance  repaid  only  one-fifth  of  the  $5.1  billion  compensable  losses  re- 
sulting from  deaths  and  sei'ious  injuries  in  1967  automobile  accidents  . . .". 

Obviously,  the  definition  of  "compensable  economic  loss"'  is  critical,  since  this 
is  the  yardstick  used  to  meiisuro  both  the  performance  of  the  auto  insurance 
.system  :ind  how  the  injured  persons  fared. 

In  devising  this  yardstick,  the  DOT  deliberately  excluded  all  compensation 
for  disfigurement,  permanent  impairment,  suffering  and  other  general  damages 
that  go  beyond  direct  economic  losses  such  as  medical  expenses  and  lost  wages. 

On  the  other  hand,  the  DOT  assumed  that  all  economic  losses  sustained  by 
heads  of  families  as  a  result  of  :iuto  crashes  should  be  fully  reimbursed  for  the 
re.st  of  their  lives — a  goal  never  attempted  nor  achieved  by  any  compensation 
.system  in  our  society,  including  tho.se  established  by  government  for  persons 
injured  in  public  employment  and  for  persons  killed  or  injured  in  military 
service. 

Tlie  DOT'S  public  statements  about  this  study  also  implies  that  the  auto  insur- 
nnee  system  ought  to  be  expected  to  absoi"b  all  of  th(^  losses  defined  as  "com- 
pensiible"  by  the  DOT,  regardless  of  the  circumstances  of  the  accident,  the 
economic  status  of  the  injured  person,  the  availability  of  other  sources  of  eom- 
I)ensation  and  the  existence  of  statutory  provisions  such  as  wrongful  death 
limits. 
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These  are,  at  best,  questionable  assumptions. 

Moreover,  in  ijreparing  its  unverified  estimates  of  future  wage  losses,  the  DOT 
made  no  adjustments  for  income  taxes,  remarriage  of  widowed  spouses,  the  de- 
creased life  expectancy  of  seriously  impaired  persons,  the  expenses  that  the  per- 
sons would  have  incurred  in  earning  that  future  income,  nor  a  number  of  other 
factors  which  might  reasonably  be  considered  in  determining  which  losses  should 
be  "compensable." 

2.  Interpretation  of  averages 

One  of  the  most  widely-quoted  "lindings"  of  this  study  is  that,  "On  the  average, 
about  half  of  the  total  personal  and  family  economic  loss  was  recovered"  from 
any  source.  But  a  detailed  study  of  the  tables  reveals  the  startling  fact  that  only 
12i  persons  (out  of  the  total  sample  of  1,376)  accounted  for  94%  of  the  gap  be- 
tween the  DOT'S  estimate  of  "compensable"  economic  loss  and  the  compensation 
reported  by  respondents. 

In  short,  nearly  all  of  the  "uncompensated"  loss  stems  from  a  small  group  of 
catastrophic  situations — i.e..  those  crash  victims  estimated  to  have  incurred  eco- 
nomic losses  exceeding  $25,000.  This  small  group  represents  only  8.8%  of  the  real- 
life  sample  of  1,376  crash  victims,  and  fewer  than  1%  of  all  auto  crash  victims. 

This  means  the  other  91.2%  of  the  seriously  injured  group  were  comiJensated 
for  all  but  6%  of  their  economic  losses,  as  a  group. 

3.  Information  omitted 

The  disproportionately  high  losses  sustained  by  the  "catastrophic  few,"  who 
account  for  94%  of  the  total  uncompensated  loss,  raise  questions  about  the  omis- 
sion of  relevant  information  on  the  circumstonces  of  these  catastrophic  situa- 
tions. It  is  impossible  to  get  answers  from  these  published  volumes  as  to  why 
these  individuals  were  not  reimbursed. 

There  is  no  explanation  in  the  report  as  to  why  this  vital  information  was  with- 
held, while  other  less  useful  information  is  reported  in  great  detail.  For  example, 
why  was  it  decided  to  withhold  information  on  the  number  of  seriously  injured 
persons  who  did  not  recover  from  auto  insurance  because  they  were  injured  in 
single-vehicle  crashes,  or  were  at  fault,  or  had  neglected  to  purchase  auto  medical 
payments  and  collision  insurance?  How  many  had  neglected  to  purchase  health 
insurance,  life  insurance  or  other  available  forms  of  protection?  Obviously,  these 
factors  have  a  direct  bearing  on  the  reimbursement  received  by  this  highly  se- 
lected group  of  crash  victims. 

Finally,  it  would  appear  that  all  of  the  shortcomings  attributed  to  the  recovery 
systems  for  auto  accident  victims  apply  with  equal  or  even  greater  force  to  the 
recovery  systems  available  to  persons  injured  or  killed  in  other  ways.  In  fact,  this 
study  indicates  that  auto  accident  victims  are  better  protected  already  than  most 
other  categories  of  injured  persons. 

Proposed  improvements  In  the  present  system,  such  as  those  outlined  in  the 
Guaranteed  Protection  Plan  of  the  American  Mutual  Insurance  Alliance,  would 
further  improve  the  protection  available  to  auto  crash  victims. 
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Mr.  Moss.  Mr.  Eckhardt? 

Mr.  EcKiiARDT.  I  am  very  interested  in  your  statement  that  the 
pro\'isions  of  H.E.  T514  prohibit  States  from  requiring  liability  insur- 
ance that  is  beyond  the  coverage  of  this  act,  that  is,  the  no-fault  type. 
In  looking  at  the  bill,  I  find  that  that  is  true. 

On  page  8  of  the  bill,  in  section  3(b)  (1),  it  is  provided: 

No  State  may  require  the  purchase  or  acquisition  of  insurance  or  other  security 
as  a  condition  to  the  ownership,  registration,  operation  or  use  of  any  motor  ve- 
hicle upon  the  puhlic  streets,  roads  or  highways  of  such  State  otlier  than  a  quali- 
fying no-fault  policy. 

Then  in  the  second  paragraph  there  is  an  exception.  It  says : 

Paragraph  1  of  this  subsection  shall  not  apply  to  a  State  requirement  in  (a) 
as  with  respect  to  property  damage  insurance,  and  (b)  as  with  respect  to  com- 
mon carriers  and  commercial  vehicles  provided  that  they  may  acquire  insurance 
beyond  the  protection  for  coverage  under  section  5(b). 

It  would  seem  to  me  that  your  objection  on  that  score  would  be  met 
if,  on  line  16  the  language  was  that  "drivers  purchase  or  acquire  in- 
surance described  in  section  5(b)  within  such  limit  or  in  such  amount 
as  may  be  prescribed  by  State  law."  In  other  w^ords,  that  exception 
should  not  be  limited  to  common  carriers  and  commercial  vehicles,  but 
I  think  that  a  State  should  be  authorized  to  require  liability  insurance 
that  would  cover  the  catastrophic  injuries  that  may  be  covered  under 
this  act. 

For  instance,  let  us  take  a  man  who  is  emasculated.  True,  he  falls 
under  the  catastrophic  coverage,  I  guess — I  suppose  that  is  dismember- 
ment or  one  of  the  exceptions. 

Mr.  Carney.  It  is  catastrophic. 

Mr.  EcKHARDT.  It  is  catastrophic,  at  any  rate,  as  my  colleague  men- 
tions, but  it  does  not  impair  his  earning  capacity.  It  might  keep  his 
mind  more  on  his  business.  Obviously,  he  might  not  be  entitled  to  re- 
covery under  the  no-fault  section.  If  there  is  no  insurance  compelled 
by  the  State  or  Federal  Government  respecting  liability,  he  has  a  right 
to  go  against  the  person  who  injured  him;  but  it  may  be  very  difficult 
for  him  to  find  a  lawyer  to  try  his  case,  particularly  wdien  the  easily 
obtainable  damages  are  already  gotten  under  the  no- fault  section  and 
when  that  lawyer,  of  course,  must  risk  the  difficulty  of  collection  of  the 
claim.  There  may  not  be  any  insurance. 

Of  course,  your  arguments  go  not  only  to  the  question  of  no  liability 
insurance,  but  I  gather  also  to  the  proposition  that  the  no-fault  insur- 
ance under  this  section  doesn't  cover  a  wide  range  of  cases. 

Mr.  jSIaisonpierre.  This  is  right,  sir. 

Mr.  EcKiiARDT.  But  with  respect  to  that  question  of  liability  insur- 
ance it  seems  to  me  it  might  be  corrected  if  we  simply  substituted  for 
the  words  "common  carrier  conimercial  vehicle''  just  the  term  "driver" 
or  comparable  language  that  would  cover  everyone  and  thus  they  would 
only  be  prohibited  from  additionally  insuring  liability  that  would 
cover  the  no-fault  range  of  coverage,  but  could  be  compelled,  and  I 
think  ought  to  be  compelled,  to  cover  some  range  of  catastrophic 
injury. 

Would  you  agree  that  that  should  be  done  ? 

Mr.  Maisonpierre.  We  w^ould  agree  to  this,  Mr.  Ecldiardt.  We  be- 
lieve that  the  States  have  the  flexibility  or  authority  to  require  this 
additional  coverage  from  their  citizens  Avhich,  under  this  specific  Ian- 
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guage,  would  be  barred,  and  I  know  under  your  proposal  it  would  be 
allowed.  We  would  endorse  that. 

]Mr.  ]\Ioss.  I  want  to  make  it  ver}'  clear  at  this  time  that  I  agree  that 
the  State  should  be  able  to  impose  such  requirements,  and  there  will 
be  a  draft  of  amendatory  language  to  accomplish  that  objective. 

Thank  a^ou. 

Mr.  EcKiiARDT.  Xow  I  understand  what  we  are  doing  here — if  we 
pass  any  kind  of  no-fault  liability  provisions — is  that  we  are  addition- 
ally loading  the  total  insurance  program  with  payments  to  those 
who  would  otherwise  be  excluded  for  fault.  So  this  is  one  additional 
loading  involved. 

jSIr.  MAisoNriERRE.  That  is  right,  sir. 

Mr.  EcKHARDT.  I  don't  say  that  that  is  necessaril}'  bad,  but  I  am 
merely  stating  that  that  is  a  factor  which  tends  to  increase  rates. 

Now  the  question  is:  Can  this  additional  load  be  offset,  in  your  opin- 
ion, by  efficiencies  in  administration  and  in  reduction  of  legal  costs 
including  insurance  adjustment  costs  involved  in  the  no-fault  concept? 

Mr.  jNIaisonpierre.  I  believe,  Mr.  Eckhardt,  that  under  the  three  pro- 
posals which  I  have  mentioned  today — that  is,  guaranteed  protected, 
the  Uniform  Motor  Vehicle  Insurance  Act,  and  the  administration 
proposal  as  we  could  thrash  it  out — there  is  sufficient  reduction  in  the 
general  damage  payments  to  bring  about  a  small  reduction  in  the  OA'er- 
all  cost  of  insurance. 

]Mr.  EcKiiARDT.  But  will  that  offset  the  additional  load  of  the  no- 
fault,  of  the  cases  which  would  involve  the  fault  and  would  therefore 
exclude  insurance  were  this  act  not  in  effect  ? 

Mr.  ]\Iaisonpierre.  Mr.  Eckhardt,  we  have  made  some  actuarial  anal- 
ysis of  the  three  proposals.  As  I  say,  we  have  had  to  make  some  edu- 
cated gusesses  as  to  what  would  happen  under  the  different  systems. 
We  believe  that  there  will  be  a  reduction  for  the  bodily  injury  pre- 
mium cost  of  the  average  automobile  insurance  policies,  8.5  percent 
under  the  Uniform  Motor  Vehicle  Insurance  Act. 
!■  This,  Mr.  Chairman,  was  before  the  amendment  was  made  extend- 
ing the  disability  period  from  30  to  36  months.  It  would  be  a  little 
less  than  that.  It  would  be  about  10.7  percent  under  the  adminstration 
plan,  and  5.7  percent  under  the  guaranteed  protection  plan. 

Now,  I  want  to  mak'e  clear  what  these  ligures  mean.  These  figures 
apply  only  to  that  part  of  the  insurance  called  the  "bodily  injury" 
part  of  the  coverage.  ^\niat  came  as  a  real  surprise  to  us  in  examining 
the  structure  of  the  insurance  premium  is  that  two-thirds  of  the  total 
cost  of  the  average  insurance  policy,  in  some  areas  it  can  be  as  high  as 
80  percent,  goes  for  the  repair  of  the  car. 

Mr.  Eckhardt.  May  I  interrupt  you  for  just  a  moment  right  at  that 
point? 

Mr.  Maisonpierre.  Yes. 

Mr.  Eckhardt.  I  liavc  wondered  why,  if  we  are  going  to  adopt  no- 
fault  insui-ance  as  a  means  of  reducing  the  cost  of  administering  in- 
surance, why  w^e  don't  also  include  property  coverage,  since  the  ])rop- 
erty  coverage  cases  are  very  small  and  the  question  of  determining- 
fault  must  therefore  be  a  larger  proportion  of  the  total  claim  than  in 
the  case  of  the  bodily  injury  case. 

Mr,  Maisonpierre.  In  answer  to  that  specific  (juestion,  we  would 
hesitate  to  endorse  a  proposal  of  this  nature  for  a  niunber  of  reasons. 
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Number  one,  the  cost  of  administering  these  cases,  the  investigation 
cost,  and  so  on,  is  very  small.  It  is  small  for  this  reason.  That  in  many, 
many  instances,  in  these  cases,  if  your  car  has  been  damaged  you  will 
go  to  your  own  insurance  company,  which  will  pay  for  the  damage 
less  the  deductible  which  you  have.  Then  it  will  subrogate  against  the 
tort  feasor. 

Now  the  industry  has  set  up  an  intercompany  arbitration  program 
to  handle  this  subrogation  mechanism.  Before  coming  here  today,  I 
made  some  check  as  to  the  extent  to  which  that  program  operates. 
There  are  about  500  companies  which  are  signatories  to  this  program 
which  means  that  the  companies  agree  to  submit  the  subrogation  issue 
to  compulsory  arbitration.  In  1970, 131,000  cases  were  handled  through 
this  intercompany  arbitration  program.  Approximately  $57  million 
was  involved  in  the  transaction. 

Now,  the  cost  of  this  program  is  based  on  a  fee.  It  is  a  fee  base. 
The  minimum  fee  is  $3.50.  The  maximum  is  $7.50  in  New  York,  with 
the  average  figure  on  a  countrywide  base  of  $4.  This  mtercompany 
arbitration  program  is  a  program  run  by  the  industry.  The  companies 
set  up  arbitrators  from  among  their  own  employees.  The  arbitrators 
are  approved  and  we  have,  I  think,  relieved  the  court  system  of  a 
tremendous  burden  through  this  mechanism. 

Mr.  EcKHARDT.  That  is  all  very  well.  But  what  about  a  man  who 
has  an  old  car  and  has  no  collision  insurance  and  he  is  involved  in  one 
of  these  accidents?  You  could  pi-etty  well  by  rule  of  thumb  write  him 
out  and  pay  everybody  else  in  the  collision  who  is  insured. 

Take,  for  instance,  a  telescopmg  accident  on  a  highway  with  four  or 
five  cars.  One  of  them  is  not  insured  at  all  with  collision  insurance, 
but  other  parties  may  be  liable.  It  is  true  that  you  may  ultimately  sort 
of  divide  the  whole  loss  amongst  the  insured  vehicles,  but  you  are  go- 
ing to  leave  him  out  ordinarily,  aren't  you,  unless  he  brings  his  claim 
and  sues  for  it  ? 

Mr.  Maisonpierre.  As  a  practical  matter,  this  is  the  type  of  case  that 
the  companies  are  rather  anxious  to  go  in  there  and  settle  promptly. 
For  this  reason:  In  a  case  which  you  described  the  company  would 
like  to  avoid  having  a  liability  claim  brought  against  it. 

Mr.  EcKHARDT.  That  is  right.  If  he  honesitly  states,  "Look,  I  wasn't 
liurt,"  his  honesty  is  penalized  by  his  being  wiped  out  in  ordinary 
•cases,  isn't  it  ? 

Mr.  Maisonpierre.  Most  of  the  companies,  Mr.  Eckhardt,  set  up  a 
telephone  unit  claims  investigation  system  for  these  minor  cases  and 
for  the  property  dam.age  cases.  What  happens  is  this.  When  a  claim 
report  gets  into  the  office  it  is  given  to  the  telephone  unit  to  call  the 
claimant  to  try  to  ascertain  whether  there  were  bodily  injuries  or  not, 
and  at  the  same  time  to  attempt  to  settle,  if  it  is  a  case  which  is  ready 
for  settlement,  right  there  on  the  phone. 

This  is  a  method  which  has  been  used  to  reduce  the  operating  cost  of 
the  companies  and  also,  frankly,  to  l>etter  control  the  cases  and  it  has 
worked,  I  think,  pretty  well.  Now,  if  I  may  go  on 

Mr.  Eckhardt.  I  am  sorry,  I  think  I  diverted  you  on  this  property 
loss,  and  I  am  interested  in  your  testimony  on  that."^ 

Mr.  Maisoistierre.  I  would  like  to  finish  on  this  question  now,  if  I 
may,  sir.  Another  reason  we  think  the  public  would  find  it  difficult 
t:o  accept  a  no-fault  property  damage  system  is  this.  If  I  were  to  strike 
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your  car,  today  you  would  collect  in  full  for  the  damages  to  your  car. 
I'nder  a  no-fault  pro])erty  damage  system,  I  could  back  into  your 
car  in  a  parking  lot  and  if  I  had  some  sense  of  politeness  I  might 
apologize  for  wliat  I  have  done  and  say.  "Sorry,  social  error,"  and 
I  could  drive  oil'.  And  you  would  be  stuck.  If  you  had  insurance,  you 
still  would  be  stuck  for  the  cost  of  the  deductible.  If  you  did  not  have 
insurance,  you  woukl  have  to  pay  for  the  whole  thing. 

To  the  extent  that  about  GO  percent  of  all  accidents  involve  property 
damage  claims  only,  I  think  we  would  lind  a  certain  public  outcry 
against  having  to  pay  for  cars  which  are  parked  in  parking  lots  and 
the  individual  having  to  pay  for  either  his  deductible  and  being  stuck 
with  the  cost.  It  could  increase  the  cost  of  insurance  to  this  individual 
a  jn-etty  sizeable  amount. 

If  I  could  go  back  now  to  the  other  part  of  the  question,  sir,  as  I 
said,  two-thirds  of  the  insurance  premium  goes  for  the  repair  of  the 
cai"  and  one-third  foi-  the  re])air  of  the  ])erson.  This  is  on  a  national 
basis.  Now  the  figures  which  I  gave  of  cost  reduction  are  applicable 
only  to  the  repair  of  the  person.  So,  if  we  translate  these  cost  reduc- 
tions to  the  overall  cost  of  an  individual  policy  we  would  find  that  your 
bill.  Mr.  Moss,  would  bring  about  roughly  a  2.75  percent  cost  reduc- 
tion. The  administration  pi'ogram  would  bring  about  roughly  maybe 
3I/2  percent,  and  our  guaranteed  protection  plan  somewhere  in  the 
neiffliborhood  of  1.75  percent  cost  reduction. 

Mr.  EcKHARDT.  Now  your  plan  would  have  the  advantage,  however, 
of  covering  virtually  every  time  of  loss  either  under  no-fault  or  under 
tort  liability,  would  it  not? 

Mr.  Maisonpierre.  This  is  right,  Mr.  Eckhardt.  We  try  not  to  leave 
gai^s. 

Mr.  EcicHARDT.  On  the  other  hand,  the  bill  that  we  have  before  us 
does,  T  think,  leave  a  very  serious  trap  in  the  area  of  permanent  partial 
disability  which  I  think  is  virtually  not  covered  except  in  the  sense  of 
that  pai'tial  immediate  disabilitv  that  incapacitates  a  person  from 
working  on  the  job  that  he  previously  worked  on,  and  requires  that 
he  take  a  lesser  job.  What  we  frequentlv  talk  about  as  partial  dis- 
ability, as  you  well  know,  is  disability  which  may  exist  in  making  it 
more  difficult,  more  painfid,  more  arduous  for  a  person  to  Avork  on  his 
present  job  because  he  has  some  percentage  of  disability  existing  which 
is  permanent. 

As  I  understand,  the  bill  that  we  have  before  us  does  not  cover  that 
at  all  and  excludes  it  from  tort  liability  unless  it  extends  to  70  pei'- 
cent. 

Mr.  Matsonpterrk.  Mr.  Eckhardt.  that  is  right. 

T  was  very  much  interested.  Mr.  Chairman,  during  one  of  the  hear- 
inffs  you  made  reference  to  the  Veterans*'  Administi'ation  Disability 
Guide.  Ei-ankly,  I  had  completely  foi-gotten  about  the  VA  guide,  hav- 
innr  dealt  mainly  with  Workmen's  Compensation  programs.  So  T  got 
hold  of  one  of  the  guides  and  T  checked.  T  see  for  instance  the  loss  of 
an  eye.  if  the  other  eye  is  irood — this  is  No.  6006 — if  there  is  20-40 
vision  in  the  other  eye,  the  loss  of  one  eye  would  only  count  as  40  per- 
cent disability. 

An  injurv,  for  instance,  to  the  cervical  spine  requiring  the  constnnt 
wcni-in<r  of  n  brace  would  oidy  amount — this  is  a  fractured  vertebra 
without   cord    invohcment — with    normal    mobility    refpiiring    neck 
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brace  would  only  rate  a  60  percent  rating.  I  think  these  are  people  who 
would  find  it  difficult — let  us  take  for  instance  a  construction  worker 
who,  after  a  SG-nionth  period  would,  I  think,  be  unable  to  retui-n  to 
normal  occupation,  jDerhaps  any  occupation,  who  would  find  that  the 
would  have  no  recourse  really  for  any  wage  continuation  plan. 

Mr.  EcKiiARDT.  There  is  one  thing  I  would  suggest  to  you.  On  page 
3  of  your  statement,  where  you  use  the  term  "permanent  loss  of  a 
bodily  function,"  would  it  not  be  better  if  you  used  the  term  which 
you  use  on  page  4  "permanent  impairment  f 
f- '^Mr.  Maisoxpierre.  Yes,  I  agree  with  you,  sir. 

Mr.  EcKiiARDT.  What  I  am  thinking  of  there  is  that  you  may  not 
lose  a  definable  bodily  function  when  you  have  a  permanent  iiDpair- 
ment,  as  for  instance  in  the  case  of  a  back  injury.  It  seems  to  me  that 
what  you  I'eally  intend  to  do  there  is  take  out  of  these  limitatix)ns  that 
kind  of  injury  which  is  a  partial  permanent  injury,  regardless  of  what 
nature. 

]Mr.  Maisonpierre.  That  is  right.  I  agree. 

Mr.Moss.Mr.Broyhill? 

Mr,  Broyhill.  I  have  just  one  question,  Mr.  Maisonpierre.  Are  you 
advocating  that  your  plan  described  in  your  blue  book  be  made  a  na- 
tionwide standard? 

Mr.  Maisonpierre.  No,  sir.  We  are  advocating  this  at  the  State  level. 
We  strongly  endorse  Mr.  Volpe's  contention  that  theer  needs  to  be 
experimentation  with  different  approaches.  We  like  our  plan.  We 
think  our  pLan  is  the  greatest  in  the  world  obviously,  and  we  have 
submitted,  Ave  have  had  our  plan  introduced  in  about  IG  or  IT  States. 
We  know  tliat  through  the  legislative  process  that  which  is  intro- 
duced will  come  out  somewliat  different  through  the  methods  of  com- 
promise, and  so  on.  We  believe  our  plan  is  a  good  working  base  from 
which  they  could  experiment. 

We  look,  for  instance,  at  tlie  Massachusetts  program  as  a  variant 
of  our  plan,  but  certainly  not  identical  to  our  plan.  At  this  stage  there 
is  only  one  State  where  we  have  any  iiope,  and  I  am  not  going  to 
state  the  extent  of  the  hope.  We  can  always  hope,  but  there  is  some 
expectation,  really,  a  plan  somewhat  similar  to  ours  to  be  enatcecl. 
This  is  in  the  State  of  Michigan  where  the  plan  has  been  introduced 
w-ith  bipartisan  support,  with  strong  support,  and  there  is  an  exten- 
sive campaign  going  on  generated  primarily  by  the  insurance  indus- 
try, by  the  domestic  insurance  industry,  to  get  public  support  for  this 
type  of  program. 

It  is  tlie  only  State  where  we  think  we  may  have  a  chance  this  year 
to  get  something  enacted.  AVe  have  encouraged  the  States  to  look  at 
our  plans  on  a  State-by-KState  basis.  We  have  testified  before  State 
legislative  committees  in  favor  of  our  plans.  We  have  urged  our  plan 
on  the  rest  of  tlie  industry  and  with  some  varying  degree  of  success. 

Mr,  Broyiiile.  One  of  the  things  I  like  aboutH.E.  7514  is  that  there 
w^ill  be  a  noncancellable  clause  in  these  policies.  This  is  one  of  the 
complaints  that  I  have  received  the  most  as  I  have  talked  to  people 
in  my  district;  that  their  insurance  company  for  little  reason  will  can- 
cel their  policy  and  then  maybe  offer  it  again  to  them  at  a  f<ir  higher 
price. 

Does  your  plan  deal  wiih  this  problem,  which  is  I  thiuk  a  nation- 
wide problem? 
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^Ir.  ^rAisoxpiERRF..  It  is  just  about  a  nationwide  problem, 
\Ir.  I^ROYHiLL.  Our  State  is  one  of  the  few  that  requires  insurance. 
Mr.  Maisoxpierre.  Yes,  one  of  the  tliree  that  does.  As  an  associa- 
tion we  have  operated  on  the  basis  tliat  canreUation — I  am  talking 
^about  cancellation,  not  nonrenewal — cancellation  should  be  limited  to 
three  areas:  Nonpayment  of  premiinn,  revocation  of  license,  or  the 
suspeaision  of  the  vehicle  registration. 
Mr.  ]?HOYiiiLT..  What  about  renewal  ? 

Mr.  MAisoxriERRE.  Renewal  is  a  different  matter.  We  are  urging 
through  our  program  that  the  State  enact  legislation  which  would 
(1)  require  the  companies  to  notify  the  individual  in  good  time  that 
he  is  not  going  to  be  renewed  and  {)!)  that  the  individual  have  avail- 
able the  reasons  for  his  nonrenewal,  so  thtit  he  can  argue  the  decision 
of  the  company. 

Now,  the  reason  for  the  problem  which  has  ben  existing,  which  I 
thinlv  may  be  on  the  way  out  or  at  least  lessening  at  this  time,  is 
that  for  the  past  2  years  the  companies  have  sustained  horrendous 
underwriting  loss.  This  has  come  about  primarily  because  in  many, 
many  jurisdictions  the  automobile  insurance  rates  were  kept  artificial- 
ly deflated.  This,  of  course,  meant  that  the  companies  were  not  anxious 
to  sell  insurance,  because  whenever  you  vrould  sell  a  dollar's  worth  of 
insurance,  if  you  knew  ahead  of  time  that  you  would  pay  out  $1.20 
in  losses,  you  would  be  verj'^  careful  and  very  leery  about  insuring 
anyone. 

This  is  somewhat  similar  to  the  situation  we  have  had  in  banking. 
As  you  know,  the  State  of  Maryland  has  a  usury  law  which  prohibits 
the  lending  for  mortgage  funds  at  an  interest  rate  of  higher  than  8 
percent.  The  prime  interest  rates  before  tliey  came  down  were  8iA, 
8%  percent.  It  was  impossible  in  the  State  of  Maryland  for  people 
to  find  conventional  mortgage  money. 

There  is  a  similarity  between  this  and  tiie  insurance  system.  If  the 
i-ates  are  kept  inadequate  for  one  reason  or  another  insurance  is  go- 
ing to  be  scarce.  Companies  are  not  going  to  sell  insurance  in  the 
States. 

'  Another  reason  is  this:  Simultaneous  with  the  horrendous  insur- 
ance loss — one  company  lost  $300  million  in  underwriting  loss,  an- 
other company,  it  happens  to  be  one  of  our  companies,  lost  $80  mil- 
lion in  underwriting  loss — we  also  had  horrendous  stock  market  con- 
ditions, so  that  the  underwriting  losses  which  the  companies  seem  to 
have  become  accustomed  to  over  the  years  were  not  made  up  with 
investment  profit. 

So  the  companies'  surplus,  the  reserve  being  kept  for  the  solvency 
of  the  company,  came  to  a  dangerous  level  as  regards  the  amount 
of  insurance  which  the  companies  were  writing.  The  companies  just 
liad  to  pul  1  back  their  horns. 

Another  thing,  of  course,  is  that  we  have  seen  a  tremendous  laxity 
in  the  administration  of  licensing,  driver  licensing  laws  in  many, 
many  States.  I  have  examples  with  me  here  of  individuals  driving 
with  good  drivers  license  who  had  65  or  more  violations  or  accidents 
over  a  period  of  a  few  years.  Now,  these  people  get  insurance.  They 
have  to  pay  high  for  this  insurance,  but  they  get  insurance. 

To  the  extent  that  the  licensing  authorities  are  failing  in  their  re- 
sponsibilities, it  gives  the  insurance  executives  some  rather  uneasy 
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feeling  as  to  whom  they  must  insure.  Now,  the  day  before  yesterday,, 
the  Consumers  Union  testified  before  you,  Mr.  Chairman,  saying  that 
the  insurance  industry  shoukl  not  be  the  judge  as  to  who  should 
and  who  should  not  drive  on  the  highway.  We  agree  100  percent.  But 
at  this  stage  I  think  it  is  fair  to  say  that  there  are  very,  very  few 
States  that  have  the  courage  to  say  "No"  to  individuals  who  should 
not  be  on  the  highway. 

Mr.  Bkoyiiill.  What  you  are  saying  is  that  you  want  to  say  "'No*' 
to  a  particular  motorist  who  wants  to  buy  insurance  from  you  ? 

Mr.  Maisonpierre.  I  am  not  saying  this.  I  am  saying  that  we  should 
not  have  the  right  to  say  "No." 

_  Mr.  Broyhill.  You  want  the  right  to  turn  down  that  applica- 
tion ? 

Mr.  Maisonpierre.  No.  I  don't  want  the  right  to  turn  him  down. 
I  would  like  the  State  authority  to  have  the  backbone  to  say  "No" 
in  issuing  the  license  to  this  fellow,  so  that  we  won't  have  to  insure 
this  man.  I  think  that  for  the  general  safety  of  the  public — you  may 
have  read  the  other  day  the  editorial  in  the  Washington  Post  about 
this  individual  who  had  been  involved  in  Michigan  in  an  accident. 
In  the  last  2  years  he  had  had  his  license  lifted  three  times.  This 
accident,  however,  happened  to  have  killed  five  individuals.  He  lost 
control  of  his  car  going  over  100  miles  an  hour.  We  don't  think 
this  fellow  should  be  on  the  highway.  He  is  a  menace,  but  under  the 
present  system  we  are  insuring  him. 

We  don't  think  that  the  insurance  industry  should  say  you  should 
not  drive  or  you  should  drive.  We  think  that  we  should  be  able  to 
depend  on  the  backbone  of  the  State  authority  in  sajang  you  can 
drive  and  you  cannot  drive. 

Mr.  Broyhill.  Thank  you. 

Mr.  Moss.  Mr.  McColiister  ? 

Mr.  McCoLLisTER.  Secretary  Volpe  has  testified  that  a  no-fault  plan 
would  make  it  easier  for  the  young  and  the  aged  to  get  insurance. 
Wliat  comment  do  you  have  about  that  ? 

Mr.  Maisonpierre.  Mr.  McColiister,  this  came  as  quite  a  surprise  to 
me  when  Mr.  Volpe  testified  to  that.  The  factors  that  go  into  the 
cost  of  insurance  or  tliat  would  go  into  the  cost  of  a  no-fault  in- 
surance system  are,  (1)  the  frequency  of  involvement,  (2)  the  severity 
of  the  involvement,  expected  involvement,  (3)  the  expected  losses 
after  an  accident. 

Let  us  first  take  a  young  person.  Young  persons,  we  know,  un- 
fortunately, as  a  class  are  likely  to  have  more  accidents  tJian  older 
persons.  The  accidents  involving  young  people  also  statistically  are 
shown  to  be  much  more  severe  than  those  involving  older  people. 
So,  we  have  a  greater  frequency  and  a  greater  potential  of  damage 
involved. 

Now,  as  we  look  at  the  losses  we  see  this,  we  see  that  on  the  minus 
side  the  young  person  probably  has  not  established  a  high  earning 
capacity.  So  there  will  probably  be  some  reduction  there,  i^ut  as  the 
injuries  which  this  young  fellow  will  have  sustained  will  be  prol-ably 
much  more  severe,  he  will  make  much  greater  use  of  the  medical 
services. 

Now  under  toda^^'s  hospital  cost,  we  see  that  1  day  in  a  hospital  can 
alm.ost  equal  1  week's  pay.  So  that  the  indemnity  benefits  are  no 
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longer  as  iiupoi-tant  as  the  liospital  and  medical  cost.  So  wc  see  that 
this  young  person  is  going  to  be  using  the  insurance  system  more 
frequontly  and  will  draw  out  of  it  more  funds.  Hence,  we  think  he 
will  ho  paying  more  than  the  average,  as  he  is  today. 

Xow,  wliat  about  tlie  older  pei"son?  The  older  person  for  the  last 
2,  21/2,  maybe  3  years,  has  been  getting  a  reduction  in  auto  insurance 
rates.  Companies  have  found  that  older  people  are  careful  drivers  and 
they  have  been  getting  reductions  in  their  insurance  rates,  special 
classification  lias  been  hied  in  many  State  jurisdictions. 

However,  under  a  no-fault  plan  these  people  will  be  judged  on  the 
frequency  of  accidents.  ^^Hiere  the  companies  w^ould  pay  considerable 
more  would  be  in  the  usage  of  medical  expenses.  An  older  person  who 
.sustains  an  injury  is  likely  to  hnd  liis  period  of  recovery  considerably 
-delayed  because  old  age  has  set  in  and  an  injury  may  well  have  com- 
plicated some  previous  condition.  So,  again,  he  will  be  making  greater 
use  we  believe  of  the  medical  facilities,  very  expensive  facilities,  and 
he  will  prol^ably  be  paying  more  than  you  and  I  would  be  paying  under 
the  no-fault  system. 

Mr.  McCoLLiSTKR.  So  then  you  say  that  a  merit  rating  system  could 
exist  with  no-fault  in  evaluating  the  greater  risk  of  various  places? 

Mr.  Maisonpierke.  No,  sir.  I  would  question  very  much,  Mr.  McCpl- 
lister,  whether  the  public  would  accept  a  merit  rating  system  which 
charges  the  cOvSit  of  insurance  on  the  basis  of  involvement  rather  than 
on  the  basis  of  negligence.  I  think,  in  his  testimony,  Mr.  Volpe  made 
s})ecific  reference  to  a  merit  rating  system.  I  think  what  he  meant, 
really,  was  that  you  could  still  charge  the  negligent  driver  for  his 
negligent  acts.  This  is  inconsistent,  really,  with  no-fault.  If  you  say 
that  we  should  have  a  no-fault  system  andthen,  if  we  start  introducing 
a  no- fault  system  through  the  merit  rating  system  under  the  table,  I 
think  we  would  be  criticized  by  evervmne. 

This  was  another  thing  which  I'had  difficulty  in  understanding  in 
Mr.  Volpe's  testimony.  Under  the  present  system,  or  under  the 
guaranteed  protection  "plan,  we  think  that  the  driver  who  is  responsi- 
ble for  accidents  is  going  to  be  charged  more,  because  he  is  a  negligent 
driver.  So  that  we  say  that  the  negligent  driver  really  pays  more  for 
his  conduct. 

Under  a  no-fault  plan,  on  the  other  hand,  individuals  would  pay  a 
premium  not  on  the  basis  of  accidents  which  they  caused,  but  on  the 
basis  of  the  benefits  which  they  use.  And  this  may  well  be — the  benefits 
used  may  well  be  totally  beyond  their  control. 

INTr.  McCor.LisTER.  You  are  a  very  competent  witness  and  I  greatly 
appreciate  your  testimony. 

yh\  Matsoxpierre.  Thank  you  very  much,  sir. 

Mr.  Moss.  I  have  just  a  few  questions. 

On  page  8,  at  the  top  of  the  page,  in  discussing  tlie  guaranteed  pro- 
tection plan  I  notice  that  you  provide  no  more  than  50  percent  of 
medical  and  liospital  expenses  if  such  expenses  nm  $500  or  less. 

Mr.  Maisoxpterre.  That  is  correct. 

Mr.  Moss.  What  percentage  of  the  claims  involve  expenses  of  $500 
or  less? 

Mr.  Matsonpierre.  This,  Mr.  Chairman,  is  a  very  substantial  num- 
ber of  claims. 

Mr.  Moss.  This  has  been  a  very  substantial  reduction  in  payout, 
hasn't  it? 
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Mr.  MAisoNriERRE.  It  is,  sir.  This  is  a  reduction  in  payout  which  af- 
fects the  minor  cases. 

Mr.  Moss.  Mhior  is  reLative.  A  man  who  makes  a  hmidred  dolhirs 
a  week,  if  he  has  a  himdred  dollars  in  damages,  tliatis  not  minor,  is  it? 

Mr.  Maisonpierre.  These,  Mr.  Chairman,  are  in  addition  to  the  loss 
of  wages.  So  that  he  gets  paid  for  his  loss  of  wages. 

Mr.  Moss.  He  usually  doesn't  have  much  of  a  savings  account. 

Mr.  Maisonpierre.  Right. 

Mr.  Moss.  If  he  has  an  unexpected  expense  item,  he  usually  has  to 
go  out  and  borrow  the  money.  So  it  really  is  not  that  nominal,  is  it?  To 
many  families  this  is  a  very  significant  increase  in  the  cost  of  owning 
an  automobile. 

Mr.  Maisonpierre.  This  is  right,  Mr.  Chairman.  But  again  we 
would  pay  this  individual  first  85  percent  of  his  wages,  and  then  on  top 
of  that  we  Avould  pay  for  his  noneconomic  loss — for  his  pain  and  suifer- 
ing  and  inconvenience.  We  would  first  pav  for  his  wage  loss,  we  would 
pay  for  his  medicals,  and  then  we  would  pay  in  addition  to  that  50 
percent  of  the  medical. 

Mr.  ISIoss.  You  would  not  pay  for  the  medical  ? 

Mr.  Maisonpierre.  Yes,  we  would. 

Mr.  Moss.  Totally? 

Mr.  Maisonpierre.  We  would  pay  totally  for  the  medical. 

Mr.  Moss.  Then  how  would  we  have  anything  additional?  If  pay- 
ment for  these  damages  would  be  limited  to  no  more  than  50  percent  of 
medical  and  hospital  expenses? 

Mr.  ]\Iaisonpierre.  These  are  the  damages,  Mr.  Chairman,  that  go 
beyond  the  economic  losses.  These  are  the  pain  and  suffering;  these  are 
the  inoon\'enience. 

Mr.  Moss.  If  we  has  gone  to  a  hospital  and  he  has 

jNIr.  EcKiiARDT.  Will  the  gentleman  yield  ? 

Mr.  Moss.  Yes. 

Mr.  EcKiiARDT.  As  I  understand,  jou  would  pay  all  that  is  paid 
imderH.Pv.  7514. 

Mr.  Maisonpierre.  Yes. 

Mr.  EcKHARDT.  But  you  would  pay  this  in  addition  ? 

Mr.  Maisonpierre.  This  is  right. 

Mr.  EcKHARm\  As  peneral  damages? 

Mr.  Maisonpierre.  This  is  right. 

Mr.  EcKiFARDT.  But  you  woidd  trigger  general  damages  to  the 
amount  of  hos]iital  cost  ? 

Mr.  Maisonpierre.  Medical  and  hospital  cost. 

Mr.  EcKHARDT.  Is  that  correct? 

Mr.  Maisonpierre.  This  is  right,  Mr.  Eckhardt. 

Mr.  Moss.  But  this  has  a  very  significant  impact  on  the  reduction  in 
the  payout  ? 

Mr.  Maisonpierre.  This  is  correct,  Mr.  Chairman.  It  would  have 
about  a  15  i)ercent  for  what  we  call  general  damages.  The  general  dam- 
ages today  eat  up  about  45.2  percent  of  the  "BI"  coverage.  Our  general 
damage  would  eat  up  34  percent.  Your  general  damages,  the  cata- 
strophic harm,  would  eat  up  15  percent. 

Mr.  Moss.  From  the  testimony  of  a  number  of  witnesses,  it  would 
be  impossible  to  determine,  so  it  would  not  eat  up  anything.  I  am  being 
facetious  on  that. 

^  You  stated  that  the  legislative  authority  for  the  guaranteed  protec- 
tion plan  is  being  sought  in  17  States  ? 


652 

Mr.  Maisonpierre.  This  is  right. 

Mr.  Moss.  And  that  yon  have  hopes  tliat  some  legislation  author- 
izing it  either  in  the  form  as  reconunended  or  in  modified  form  is 
going  to  be  passed  in  one  of  those  States,  the  State  of  Michigan. 

Mr.  Maisoxpierre.  This  is  right. 

IMr.  ]\Ioss.  If  there  is  to  be  any  progress  made  toward  the  imple- 
mentation of  such  a  plan,  what  timetable  do  you  envision  as  being  re- 
quired to  receive,  we  will  say,  the  concurrence  of  even  25  of  the  50' 
States? 

Mr.  Maisonpierre.  Mr.  Chairman,  I  am  greatly  disappointed,  of 
course,  that  our  hopes  are  down  to  one,  but  I  think  there  is  an  ex- 
planation for  this.  The  subject  of  automobile  insurance  reform  is  a 
higlil}'  complex  subject.  Without  in  aii}^  way  being  critical  of  the  DOT 
staff,  which  I  think  has  done  an  outstanding  job,  we  have  to  recognize 
that  a  1-year  delay  in  presenting  its  report  to  this  committee  should 
be  an  indication  of  the  complexity  which  it  ran  into  in  examining  the 
existing  system  and  in  proposing  some  alternatives. 

Many  States  have  established  study  commissions 

^Ir.  Moss.  How  many  ? 

Mr.  Maisoxpierre.  I  could  furnish  this  for  the  record. 

Mr,  Moss.  Would  you,  please  ?  Without  objection,  we  will  hold  the 
record  at  this  point  to  receive  it. 

Mr.  Maisoxpierre.  Thank  you  very  much. 

Mr.  Moss.  Would  you,  in  that,  indicate  whether  they  are  established 
by  order  of  the  Governor,  whether  tliey  are  established  as  a  result  of 
legislative  action  ?  Because  I  think  tliere  is  great  difference  in  the  sig- 
nificance of  such  commissions,  depending  on  the  source  of  theii- 
authority. 

]Mr.  Maisonpierre.  Yes,  I  Avill  do  so. 

(The  following  information  was  received  for  the  record:) 

State  automobile  insurance  studies 

State :  Authority 

Alabama Legislature. 

California Do. 

Colorado Do. 

Connecticut Do. 

Georgia .  Insurance  Department. 

Hawaii Legislature. 

Idaho Do. 

Illinois Do. 

Kansas Do. 

Louisinna Executive. 

Maryland Do. 

Minnesota Legislature. 

Montana .  Do. 

Nebraska Insurance  Department. 

New  .Jersey Executive. 

New  York Executive  and  Legislature. 

North  Carolina Legislature. 

North  Dakota Do. 

Oregon Do. 

Tennessee Do. 

Virgina-___ Executive. 

Wisconsin Legislature. 

Mr.  Moss.  Whether  the  legislative  are  willing  to  fund.  In  the  case  of 
New  York  obviously  the  legislature  for  several  years  was  unwilling  to- 
fund  such  a  study. 
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Mr.  Maisonpierke.  One  of  the  reasons  for  the  hick  of  wil]ino;ness  to 
fund  was  the  recognition  of  the  immensity  of  the  problem  of  doing 
an  adequate  research  job  and  the  recognition  that  a  thorough  study  was 
being  made  by  the  Federal  Government. 

When  we  have  gone  before  State  legislatures,  State  study  commis- 
sions, we  have  been  told  a  number  of  times,  "Let  us  wait  to  see  what  the 
final  findings  and  the  reports  of  the  Department  of  Transportation 
are."  In  spite  of  our  disappointment,  I  think  it  is  fair  to  say  that  the 
States  really  have  not  had  much  of  an  opportunity  this  legislative  ses- 
sion to  study  the  DOT  report. 

Mr.  IMoss.  This  squares  very  much  with  the  testimony  of  the  Com- 
missioner of  the  State  of  New  York,  who  I  believe  indicated  that  in  the 
State  legislatures  the  excuse  is  that  we  should  wait  until  the  Federal 
Government  acts.  And  in  the  Federal  Congress  the  excuse  is  urged 
on  the  Congress  that  we  should  wait  until  the  States  act. 

I  am  very  much  concerned  over  the  inaction  of  the  States.  I  cannot, 
in  good  conscience,  buy  the  theory  that  they  have  awaited  this  study. 
I  know  too  many  State  legislators  in  State  legislatures.  I  have  talked 
to  them  about  this.  Do  j^ou  know,  not  a  one  of  them  has  mentioned  this 
study  as  the  basis  for  their  expressing  strong  doubts  that  anything  will 
happen  in  their  State  legislatures?  t  went  to  the  trouble  last  evening, 
upon  returning  to  my  office,  of  calling  several  members  of  the  Cali- 
fornia State  Legislature,  both  its  Senate  and  its  Assembly.  Because 
I  wanted  to  just  test  some  ideas  with  them.  In  not  one  instance  Avas  this 
study  mentioned  as  having  any  impact  upon  the  general  impasse  which 
lias  developed  in  the  California  IvCgislature  on  insurance  legislation. 

If  you  have  anything  that  would  indicate  in  the  way  of  a  study  that 
this  is  a  significant  factor,  I  think  it  would  be  most  helpful  to  us. 

Mr.  Maisonpierre.  With  your  permission,  Mr.  Chairman,  I  would 
like  to  review  some  of  the  findings  of  the  study  commission  reports,  the 
different  commission  reports,  and  submit  these  for  the  record. 

Mr.  Moss.  If  they  will  bear  on  that  question,  you  have  my  permis- 
sion. If  there  is  no  o]:)jection,  we  will  hold  the  record  open  to  receive 
that  when  it  is  supplied  to  the  committee. 

Mr.  Maisoxpier]re.  Thank  you  very  much,  sir. 

(The  following  information  was  received  for  the  record:) 

COMPARATIVE  PURE  LOSS  COSTS 

PRESENT  SYSTEM:  25/50  Bl,  UM  AND  $1,000  MEDICAL  PAY 

lAmount  in  percentl 


Benefits  system  period  Voipe  H.R.  4994 


Alliance 

GPP  $2,000 

medical  and 

30-day 

Present 

wait 

system 

period 

VoIpe 

27.6 

32.3 

34.3 

0 

0 

2.7 

15.5 

17.7 

22.8 

3.5 

5.8 

5.8 

8.2 

8.2 

8.7 

45.2 

30.4 

15.0 

100.0 

94.3 

89.3 

5.7 

10.7 

Medical 27.6  32.3  34.3  32.5 

Rehabilitation 0  0  2.7  3.6 

Wage  loss               -.  15.5  17.7  22.8  20.2 

Other  expense.... 3.5  5.8  5.8  5.8 

Fatalities 8.2  8.2  8.7  14.4 

General  damages - 45.2  30.4  15.0  15.C 

Total  pure  loss 100.0  94.3  89.3  19.5 

Savings...... _ 5.7  10.7  8.5 
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THE   COSTING  BASE 

The  costing:  basis  by  which  other  phuis  are  comi)ared  is  a  hypothetical  package 
of  preseut  system  coverages.  It  was  assumed  that  policyholders  have  '2'>/o0  BI 
liability,  basic  10/20  limits  UM,  and  $1,000  medical  payments  coverages. 

SIGNIFICANT   ASPECTS   OF   COSTING 

^fc(Uca1:  Each  of  the  plans  would  allocate  roughly  the  same  amount  to  medical 
henefit.s.  That  is.  in  each  plan  medical  benefits  would  increase  from  y^  to  % 
liresent  system  pure  loss  costs.  The  increase  in  loss  costs  is  due  to  an  increa.se  in 
lirst-parry  medical  coverage.  A  10%  reduction  in  lirst-party  medical  to  allow 
for  collateral  source  recovery  is  an  offset  which  reduces  the  difference  in  cost 
which  would  otherwise  exist. 

Rchahilitntion:  HR  4994  is  most  generous  in  allowing  for  all  exiR'Uses  of  both 
physical  and  occupational  therapy.  It  was  assunu>d  this  expense  could  be  as  much 
as  10%  of  gross  medical  expense  and  it  was  costed  as  such.  The  Volpe  Plan  is 
not  quite  so  generous  as  it  allows  for  medical  rehabilitation  only. 

The  costs  of  rehabilitation  were  not  reduced  because  of  coverage  limits  (Volpe 
Plan  indicates  there  would  be  limits)  or  because  therapy  might  be  paid  from 
collateral  .sources,  particularly  government  facilities. 

WAGE    LOSS 

The  Volpe  Plan  is  significantly  more  generous  than  the  GPP.  The  monthly 
recovery  limit  is  $1,000  for  the  Volpe  Plan  versus  $500  for  GPP.  Also,  the  Volpe 
Plan  makes  auto  first-party  benefits  primary  to  other  private  sources. 

HR  4994  is  similar  to  the  Volpe  Plan  in  that  both  have  $1,000  a  month  limits 
on  wage  loss  recovery.  However,  there  is  a  difference  between  plans  with  respect 
to  collateral  sources.  This  accounts  for  the  slightly  lower  cost  for  HR  4994  wage 
loss  benefits.  In  HR  4994  any  collateral  insurance  which  contains  an  excess 
clause  or  is  silent  in  this  regard,  is  deemed  to  be  the  primary  coverage. 

FATALITIES 

Recoveries  in  cases  of  fatality  claims  relative  to  pure  loss  costs  are  estimated 
now  to  be  about  8%  for  10/20  RI  limits  and  9%  for  25/50  BI  limits.  When  $1,000 
Medical  Pay  is  included  in  the  typical  coverage  package,  fatality  benefits  are 
estimated  at  S.2%  of  pure  losses. 

Each  of  the  plans  would  allow  at  least  the  amount  recovered  in  tort  today.  The 
Volpe  Plan  has  additional  Vo  of  1%  present  system  pure  loss  costs  for  lump-sum 
burial  benefits  paid  on  a  first-party  basis.  Estimate  of  HR  4994  benefits  is  for 
roughly  75%  greater  benefits  to  take  into  account  the  maximum  of  $30,000  benefits 
to  lie  i)aid  on  first-party  basis  for  all  death  cases. 

GENERAL   DAMAGES 

Benefits  for  general  damages  come  in  two  distinct  categories: 

(1 )  "Serious  other  factor"  claims,  and 

(2)  All  other  claims. 

Each  of  the  plans  would  pay  SOF  claims  similar  to  the  present  system,  i.e.. 
there  would  be  a  tort  remedy  available.  It  is  estimated  that  SOF  claims  account 
for  roughly  45%  of  present  .system  general  damages.  The  definition  of  an  SOF 
claim  for  GPP  is  the  same  as  was  used  in  the  AT.\  Survey — about  IO'^y  of  all 
claims  and  40%  of  all  losses  paid.  The  Volpe  Plan  and  HR  4994  restrict  this  defini- 
tion and  it  is  assumed  the  latter  plan  pays  only  %  of  the  GPP  third-party  general 
damages  for  ROF  claims. 

Additionally,  the  GPP  would  pay  other  claimants  on  a  .schedule  basis.  50% 
of  medical  up  to  $500  and  100%  of  that  portion  of  medical  which  exceeds  $500. 
This  increases  the  GPP  pure  lo.ss  costs  about  eight  percentage  points  of  i)resent 
system  pure  loss  costs. 

Mr.  Moss.  Now  on  the  mnttcr  of  nonronownl,  T  think  it  if;  very  im- 
portant. Ajrsiin  T  have,  poi-liaps  bocanst^  of  tlio  coiinection  witli  thoi 
oT'io"innl  rosohition  nnd  liecnnso  of  tlio  clinirinij  of  tliis  SHl)roinmittoo, 
rpceivpcl  a  fnirlv  si<T:nificant  volinno  of  mail  on  tliis  snbioct.  .\nd  the 
stron^TPst  foclintjs  I  oncounter  are  from  those  w^ho  are  unable  to  renew. 
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even  though  they  have  had  many  years  of  satisfactory  history  witlii 
their  insurer  the  carrier  just  refuses  to  renew.  They  have  dillicuUy 
finding  out  why.  Most  of  tliem  can't  find  out  wlij. 

What  are  the  reasons  for  nonrenewal  where  there  is  no  recoi'd  of 
accidents  or  bad  driving? 

Mr.  Maisonpierre.  I  have  probed  this  with  a  number  of  company 
chief  executives,  because  I  liave  been  faced  with  the  very  same  (jues- 
tion  before.  The  first  thing  which  I  am  told  is  this.  "We  do  not  cancel! 
good  business.  We  are  after  good  business." 

One  of  tlie  answers  whicli  has  been  given  to  me  is  that  there  is  per^ 
haps  a  difficulty  in  misunderstanding  betw^een  consumers  and  insur- 
ance company  underwriters  as  to  what  constitutes  an  accident.  I  was 
shown  a  specific  case  of  an  individual  who  had  said,  "I  have  a  good 
record  and  there  is  no  reason  why  I  sliould  not  be  I'enewed."  This 
fellow  had  had  three  creasings  of  his  fenders  in  the  last  year.  All  were 
his  own  fault.  He  did  not  consider  this  as  anything  of  any  consequence. 
IMaybe  5  or  f>  six  years  ago  this  would  have  been  of  little  consequence. 
This  could  have  been  repaired  for  $25  or  $50.  But  the  creasing  of  a 
fender  today,  Mr.  Chairman,  will  cost  $300  or  $400  to  repair. 

Mr.  Moss.  Yes,  I  am  fully  aware  of  that.  Within  the  past  6  weeks  I 
have  had  my  car  in  California  and  my  car  in  Washington  damaged, 
in  both  instances,  while  being  stopped.  I  was  not  driving  in  eitlier  in- 
stance. In  both  instances,  tlie  other  driver  was  cited  and  in  both  in- 
stances there  was  never  any  question  as  to  which  insurance  company 
was  going  to  pay  for  the  damages.  The  damage  was  minor  damage, 
visually  at  least,  very  minor  damage  runs  two  or  three  hundred  dollars. 
So,  I  am  very  much  aware  of  the  high  cost  of  repair. 

Mr.  IMatsonpierre.  We  will  be  endorsing  your  pi-oposal  when  it 
comes  up  for  hearing.  "Federal  standard  in  the  sturdiness  and  dam- 
ageability  of  automobiles."  We  feel  this  is  the  area  wliicli  has  driven 
the  cost  of  insurance  as  high  as  it  has  gone. 

Mr.  Moss.  But  take  that  case  of  mine  now.  I  had  not  driven  either 
car  involved  in  these  accidents.  Would  that  be  cause  for  cancellation? 
It  could,  could  it  not? 

Mr.  Maisonpierre.  It  certainly  should  not. 

Mr.  Moss.  It  should  not.  I  have  in  mind  a  very  prominent  Cali- 
fornian — I  shall  not  use  his  name.  However,  I  will  contact  him  and  if 
he  gives  permission,  I  will  put  full  details  in  the  record.  He  was  can- 
celed and  he  has  not  had  a  fender  creasing.  He  has  had  no  kind  of 
citation,  no  accident  with  any  monetary  loss  of  any  kind. 

Mr.  Maisonpierre.  This,  Mr.  Chairman,  is  something  whicli  the 
company  executives  I  spoke  to  can't  understand.  I  will  give  you  an 
example.  I  have  been  with  the  same  company  for  the  last  10  years.  I 
am  enioying  about  a  15  percent  rate  credit  because  I  have  had  no  acci- 
dent, including  fender  creasing.  I  don't  think  that  I  would  have  any 
problem  changing  companies  and  going  to  somebody  else  for  insur- 
ance at  this  time,  because  I  would  be  looked  upon  as  a  very  desirable 
risk. 

Mr.  "Moss.  Do  you  liA^e  in  an  area  that  they  also  regard  as  being  a 
desirable  area  to  have  an  insured  live?  Isn't  that  anothei-  factor  in 
failure  to  renew  ?  At  least  they  have  told  them,  "We  have  decided  to 
withdraw  doing  business  in  this  area,  therefore  we  are  not  going  to 
renew." 
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Mr.  ^rAisoxriKRRK.  Mr.  Cliairmaii,  the  rates  in  my  State,  the  State 
of  Marvhind,  are  pretty  hopelessly  depressed,  inadequate,  so  that  com- 
panies don't  particularly  care  to  write  in  those  areas.  But  I  think  that 
I  have  established  that  record  of  driving  that  I  would  be  considered 
a  real  good  risk.  But  when  companies  talk  in  terms  of  withdrawing 
from  certain  areas,  thev  are  withdrawing  from  the  areas  because  their 
commissioner  has  not  granted  the  type  of  rate  increase 

^[r.  Moss.  I  am  talking  about  areas  within  a  city.  There  are  areas 
that  appear  to  have  an  unusually  difficult  time  getting  insurance.  I 
don't  kiiow  why.  Apparently  there  is  a  determination  not  to  write 
business  for  people  living  within  given  areas  of  a  city. 

^Ir.  ]\L\isoNriERRE.  I  have  heard  that  charge  made  before  Mr.  Chair- 
man, and  our  Jissociation  is  a  hundred  ]iercent  on  record  as  opposing 
any  so-called  redlining. 

5lr.  Moss.  As  a  matter  of  need  to  better  understand  some  of  the  prob- 
lems on  which  I  legislate.  I  read  tlie  Action -Line  type  columns  in  the 
newsj)a])ers.  They  are  highly  informative  on  this  matter  of  insurance 
cancellations  and  insura^ice  failure  to  renew.  I  commend  them  to  any- 
one who  wants  to  see,  day-by-day,  the  typical  prol)lems  and  complaints 
voiced  by  citizens  who  are  denied  the  oppoTtunity  to  have  insurance. 

I  recognize  some  of  them  will  set  their  case  in  the  most  favorable 
light,  but  not  all  of  them.  There  are  prol^iably  many  of  them  who  are 
very  accurate  in  stating  what  they  known  about  their  case. 

Xfr.  Maisonpierre.  I  might  say,  Mr.  Chairman,  that  I  am  aware  of 
at  least  one  community  where  we  have  worked  v/ith  thp  Action-Line 
tj'pp  people,  wher(^  they  have  sent  to  ns  complaints  which  they  have 
received  relevant  to  automobile  insurance  cancellation  and  nonrenewal. 
We  have  followed  np  for  them  the  complaints  and  also  whether  the 
cancellation  or  notice  of  nonrenewal  had  any  merit.  This  has  worked 
very  well,  I  think,  in  establishing  a  better  commmiity  relationship 
between  the  insurance  industry,  the  press  and  the  consmners  that  we 
try  to  serve. 

Afr.  Moss.  Do  the  member  companies  of  your  organization  fail  to 
renew  on  an}^  basis  other  than  driving  experience? 

Mr.  MAisoNriERRE.  Mr,  Chairman,  I  really  am  not  in  a  position  to 
speak  for  individual  company  members.  We  have  no  policy 

]\rr.  Moss.  You  have  no  association  ? 

]\[r.  Matsonpierre.  We  have  no  association  policy  on  this. 

]\rr.  Moss.  Now,  on  the  matter  of  young  drivers,  and  agam  I  speak 
as  a  parent  who  has  been  imhappy  under  the  very  high  rates  imposed 
on  me  because  I  had  two — I  now  only  have  one  under  the  age  of  25.  The 
willingness  to  take  and  place  them  as  a  class  in  a  very  high-rate  cate- 
gory seems  to  persist,  regardless  of  how  excellent  their  own  driving 
recoixls  might  be.  They  can  go  on  through  the  entire  i:)eriod  when  they 
are  fii"st  covered  by  insurance  until  after  they  have  reached  25  years 
of  age,  never  havmg  any  kind  of  claim,  never  having  any  kind  of 
citation,  any  kind  of  accident — yet  the  high  level  premium  is  demanded 
from  them.  It  is  usual  ly  a  span  of  about  nine  years. 

Mr.  Maisonpierre.  Of  course,  insurance  is  a  pooling  mechanism. 
You  must  pool  the  good  with  the  bad. 

>rr.  Moss.  I  realize  that. 

Mr.  Maisonpierre.  You  take  the  youngsters  and,  unfortunately,  I 
have  two  on  mj^  policy,  the  industry  has  done  a  number  of  things. 
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Number  one,  it  lias  tried  at  first  to  identify  youngsters  that  are  likely 
to  have  better  driving  records.  It  has  provided  a  credit  for  those  who 
have  gone  thi-ough  some  recognized  driving  school. 

Number  two,  it  has  provided  credit  for  those  who  keep  a  better  than 
average  scholastic  record — a  B  average  oi-  better  record — on  the  basis 
that  these  people  seem  to  spend  more  time  at  their  desks  than  they  do  on 
the  highway.  But  the  benefits  which  1  get  as  an  individual  autoniubile 
owner  also  accrue  to  me  if  my  children  are  good  drivers.  I  get  a  credit 
for  each  year  in  which  they  have  had  no — for  each  accident-free  jear. 

Mr.  Moss.  But  it  never  equalizes,  does  it,  putting  them  on  an  equal 
footing  as  other  drivers  ? 

Mr.  Maisonpierre.  No  ;  because  as  a  class  I  think  it  has  been  pretty 
well  demonstrated  that  they  cause,  unfortunately,  many  more  accidents. 

Mr.  Moss.  There  are  a  couple  of  items  I  w-ant  to  touch  on  very 
briefly.  The  caliber  of  Federal  regulation — and,  certainly,  serving  upon 
this  committee  as  I  have  for  many  years,  I  am  very  much  alert  to  the 
failures  of  the  regulatory  boards  and  commissions — but  do  you  think 
there  is  a  greater  volume  of  complaint  over  the  activities  of  these 
agencies  than  over  the  typical  State  irgulatory  body  ? 

Mr.  Maisoxpiekre.  I  believe,  Mr.  Chairman,  it  is  difficult  perhaps 
to  generalize  in  this  area.  There  are  certainly  some  Federal  regulatory 
agencies  which  are  doing  a  great  job. 

Mr.  Moss.  In  the  course  of  your  testimonj^  in  responding  to  Mr. 
McCollister,  you  voiced  some  very  strong  concerns  over  broad-based 
State  failure  in  the  licensing  of  drivers. 

Mr.  Maisonpierre.  Yes.  I  am  not  saying  by  any  stretch  of  the  im- 
agination that  because  we  have  a  State  regulatory  agency,  whether  it 
be  the  motor  vehicle  bureau,  whether  it  be  the  insurance  agency,  it  will 
be  perfect.  On  the  contrary,  I  think  we  need  a  great  deal  of  improve- 
ment in  the  State  regulatory  system. 

"What  I  would  like  to  stress,  however,  is  that  the  advocates  of  Federal 
regulation  of  insurance  have  often  looked  and  focused  upon  the  defects 
of  State  regulation  of  insurance  and  have  set  these  defects  against  a 
potential  perfect  Federal  program.  I  think  that  we  should  recognize 
that  just  because  we  would  have  a  Federal  regulatory  system  would 
not  in  itself  make  it  an  improvement  as  such. 

Mr.  Moss.  I  would  like  to  place  in  the  record  at  this  point,  from 
Best  Life  News,  the  July  1966  edition,  a  speech  by  H.  Clay  Johnson, 
president  of  Royal  Globe  Insurance  Co.,  where  I  think  he  deals  quite 
candidly  with  this  question  of  regulation  and  the  matter  of  State 
versus  Federal  regulation.  I  think  your  reaction  indicates  you  are 
familiar  with  it. 

Mr.  Maisonpierre.  I  am  familiar  with  the  speech  and  with  Mr. 
Jolmson,  Mr.  Chairman. 

(The  article  referred  to  follows :) 

[From  Best's  Insurance  News — Life  Edition,  July  1966] 

Plain  Talk  About  the  Possibility  and  Merit  of  Federal  Supervision  of 
Insurance — ".  .  .  There  Surely  Can  Be  Devised  a  Better  Mode  of  Existence 
Than  That  Which  We  Currently  Have  Under  State  Regulation." 

A  suggestion  that  the  insurance  business  recognize  that  federal  regulation  is 
perhaps  "inescapable"  and,  if  so,  might  be  preferable  to  state  regulation  if  the 
business  were  to  help  write  the  necessary  legislation,  was  offered  by  H.  Clay 
Johnson,  president  of  the  Royal-Globe  Insurance  Companies,  at  the  annuaJ  meet- 
ing of  the  American  Insurance  Association  at  Pinehurst,  N.C. 
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Mr.  Johiuson's;  stiitenient  represents  a  land:/uirk  of  great  Jdgnifieance,  for  it  i» 
the  first  |r.;hlic  coiiimeiit  by  an  executive  of  f>t;<ture  in  which  state  regulation  is 
critifiztHl  as  faiiiuj?  to  perfonn  and.  in  fact,  as  j)oasiL)ly  biiwleriug  tlie  business 
it  oversees — wbile  at  the  same  time  exclusive  federal  rcf^ulation  is  suggested 
to  offer  supervi^sion  with  an  interest  in  the  contuiued  health  and  welfare  of  the 
insurance  industr.v. 

Implicitly,  Mr.  Johnson's  remarks  were  made  with  the  knowle<la;e  and  consent 
of  the  otticials  of  the  AlA.  Agents,  of  whom  about  75  were  guests  at  the  cou- 
vention,  were  in  genera.l  somewhat  dismayed  by  the  talk.  They  assumed  the  speech 
was  as  much  a  trial  balloon  as  a  condemnation-reconmiendation;  but  among 
many  of  the  company  executives  there  seemed  to  be  a  feeling  of  enc-ouragement 
that  someone  had  stood  uj)  to  express  widespread  but  unspoken  thoughts  on  tlie 
relative  merits  of  state  and  federal  supervision. 

Mr.  Johnson  by  no  means  advocated  federal  suf>ervision.  He  asked  that  there 
be  realization  that  the  possibility  of  federal  supervLsion  is  growing  mon>  im- 
minent, and  if  it  is  to  come  the  insurance  business  should  try  to  see  that  it  does 
so  on  a  basis  by  wliich  the  industry  might  participate  in  the  establishment  of  that 
supervision. 

The  implications  of  Mr.  Johnson's  talk  are  enormous  and  concern  the  entire 
industry — tire,  casualty  and  life  companies  alike. 

(By  H.  Clay  Johnson,  president.  Royal-Globe  Insurance  Cos.) 

At  the  risk  of  being  accused  of  heresy,  I  would  like  to  ventui-e  a  thought  and 
at  the  same  time  suggest  a  course  of  action.  T\u^  thougbt  is  that  eventual  fed- 
eral regulation  of  our  insurance  business  may  be  inescapable.  The  suggested 
course  of  action  is  that  all  segments  of  our  business  recognize  tbis  and  begin 
now  to  consider  possible  ways  in  which  our  business  could  adapt  to  f'..'dcral  regu- 
lation without  sacrificing  its  independence  and  its  essentially  competitive 
characteristics. 

For  more  than  20  years  our  business  has  harbored  the  notion  that  .state 
regulation  was  preferable  to  federal  regulation.  Initially,  this  was  ba.sed  on  a 
fundajuental  desire  to  preserve  the  "status  quo"  which  was  considered  a  rather 
good  mode  of  existence  in  those  days.  Lately,  however,  we  have  come  to  realize 
that  the  "status  quo"  isn't  what  it  used  to  be  and  that  there  surely  can  be  de- 
vised a  better  mode  of  existence  than  that  which  we  currently  hare  under  state 
regulation.  I  iieefln't  remind  (the  reader)  of  the  more  than  .$1.25  billion  which 
our  business  Ikls  lost  in  automobile  insurance  over  the  last  10  years,  or  the  hun- 
dreds of  milli(_)us  of  dollars  which  are  now  being  lost  on  homeowners  and  other 
persona.l  lines  of  insurance.  Nor  must  I  remind  you  that  most  of  these  deficits 
are  attributable  to  the  failure  of  state  regulation  to  d(>al  realistically  with  cur- 
rent rating  problems.  But  our  dissatisfactions  with  state  control  do  not  end 
there — the.v  extend  through  a  long  li.st  of  other  items,  such  as  exorbitant  cost 
of  state  examinations,  conflicting  legal  requirements,  rednndant  state  deiK)sits, 
ret;iliatory  taxes,  failure  to  control  nonadmitted  companies,  failure  to  eradicate 
financially  irresponsible  companies,  and  the  like.  .  .  .  Many  other  ills  are  cur- 
rently undermining  the  health  of  our  busine.ss,  most  of  them  again  l)eing 
attributable  to  the  inadequacies  of  state  regulation. 

Realizing  all  this,  one  looking  at  our  business  from  the  out.side  is  bound 
to  ask:  Why  do  you  continue  to  think  state  regulation  is  good  for  you?  And 
n  more  serious  question  could  be  asked  :  How  long  can  private  capital  continue 
to  finance  the  insurance  business  as  it  is  now  conducted? 

I  believe  that  many  persons  in  our  business,  while  silently  suspecting  that 
federal  regulation  might  be  preferable,  have  eschewed  it  in  the  belief  that  it 
would  be  unattainable  on  an  exclusive  basis.  That  would  seem  to  be  the  nnb 
of  the  problem.  Surely,  we  don't  want  ever  to  find  ourselves  in  tbe  position  of 
the  truckers  who  are  saddled  with  both  state  and  federal  regulation.  However. 
It  is  possible  if  not  probable  that  modern-day  iiolitical  and  sociological  pressures 
on  the  central  govenunent  would  force  any  federal  regulation  to  become  (exclu- 
sive. In  other  words,  this  decision  would  be  made  without  our  having  anything 
to  do  with  it.  Not  only  did  the  Supreme  Court's  SEIW  decision  i)ave  tbe  w.ay  for 
this  in  1044  by  declaring  insurance  to  be  interstate  commerce  when  transacted 
across  state  lines,  but  it  went  far  beyond  that  in  showing  the  myriad  ways  fn 
which  insurance  by  its  very  method  of  oi)eration  comes  under  federal  constitu- 
tional control.  It  was  only  the  McCarren  Act.  enacted  larged  to  meet  the  demands 
emanating  from  the  insurance  business  anfl  the  states,  that  exempted  our  business 
from  federal  control  and,  as  we  have  often  had  to  remind  ourselves,  this  exemption 
can  be  removed  any  time  Congress  wishes. 
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One  of  the  things  which  has  struck  me  is  that  most  federal  regulatory  commis- 
sions seem  to  be  interested  in  the  continued  health  and  welfare  of  the  industries 
they  regulate.  We  would  certainly  have  to  admit  this  is  so  in  the  case  of  the 
national  banks  under  the  present  Comptroller  of  Currency,  even  though  our 
friends  from  the  National  Association  of  Insurance  Agents  think  he  has  gone  too 
far  in  reference  to  encouraging  their  entrance  into  the  insurance  business.  It 
seems  to  me  that,  generally  speaking,  federal  commissions  have  greater  respect 
for  the  business  system  than  is  found  at  the  state  level  and  what  they  offer  is 
help— not  hindrance.  Of  course,  that  may  be  partly  because  many  of  the  industries 
the  federal  government  regulates  are  monopolies  rather  than  free  competitors. 
But  that  is  not  true  of  national  banks — if  we  could  be  regulated  as  they  are,  it 
would  seem  ideal.  Shouldn't  we  at  least  consider  whether  it  is  legislatively  pos- 
sible, within  constitutional  limitations,  to  have  federal  regulation  of  this  type? 
Just  think  how  simple  it  would  be  to  deal  with  one  regulator  instead  of  50. 

NEED  BOLD  THINKING 

It  is  only  natural,  I  suppose,  for  all  of  us  as  frail  human  beings  to  cling  tena- 
ciously to  that  which  we  currently  have  because  of  our  fear  of  the  unknown.  But 
we  should  not  be  proud  of  this  ostrich  type  of  thinking  since  it  is  lacking  in 
imagination  and  boldness  of  perspective  and,  what  is  even  more  important,  it 
is  lacking  in  reality. 

One  by  one  the  court  decisions  are  finding  regulatory  gaps  which  cannot  con- 
stitutionally be  filled  by  the  States  and  which  in  time  must  be  supplied  by  the 
Federal  government.  Very  soon  we  shall  have  to  face  up  to  these  questionss 
whether  we  like  it  or  not.  Natural  diaster  insurance  and  automobile  .safety  are 
other  areas  where  the  Federal  government  will  shortly  consider  legislation 
impinging  on  our  field  and  raising  the  spectre  of  other  things  to  come. 

In  the  past,  our  business  has  always  seemed  to  back  into  situations  rather 
than  meeting  them  head  on — always  being  forced  to  ad.iust  to  change  rather  than 
managing  it  in  advance.  I  would  like  to  think  that,  with  all  of  the  complexity 
■of  problems  which  now  surround  us  and  the  underwriting  losses  that  engulf 
us,  we  shall  have  the  temerity  to  take  a  good  hard  look  at  federal  regulation 
as  another  way  of  life  and  as  possibly  offering  a  better  insurance  world  for  tomor- 
row. If  we  should  then  decide  to  make  moves  in  this  direction,  we  could  help  write 
the  necessary  legislation  instead  of  having  it  jammed  down  our  throats.  I  can 
think  of  no  more  important  opportunity  for  insurance  in  the  arena  of  iwlitical 
action. 

Mr.  Moss.  I  also  would  like  to  place  in  the  record  at  this  time 
the  tabulation  of  responses  from  1,557  persons  in  47  States  on  the 
program  of  the  "Advocates,''  which  was  a  live  television  presentation 
of  this  question  of  insurance  and  the  varying  types. 

(The  tabulation  referred  to  follows :) 

The  Nation  Responds  to  the  Advocates  on  Auto  Insurance 

November  21, 1969. 
In  response  to  the  nationwide  public  television  broadcast  debating  the  question, 
"Should  we  prohibit  law  suits  over  auto  accidents  and  have  each  driver  buy 
insurance  for  his  own  injuries?"  the  Advocates  received  1,557  signatures , from 
47  states.  Of  the  i>eople  writing  in  : 

65.6%  favored  the  proposal. 

28.5%  were  opposed. 

5.9%  expressed  other  views* 
During  the  November  9  broadcast,  Michael  Dukakis,  Massachusetts  State 
Representative,  Professor  Robert  Keeton  of  Harvard  Law  School,  and  Harold 
Scott  Baile  of  the  American  Insurance  Associtation  api>eared  as  witnesses  in 
favor  of  the  proposal,  while  Craig  Spangenberg,  a  trial  lawyer  from  Cleveland, 
and  Professor  David  Sargent  of  Suffolk  University  Law  School  ispoke  for  the 
opposition.  Richard  E.  Stewart,  Superintendent  of  Insurance  of  the  state  of 
New  York,  as  yet  uncommitted  on  the  proposal,  was  the  principal  guest  to  whom 
the  arguments  were  addressed. 


*This  category  includes  those  letters  which  expressed  an  interest  in  the  auto  insurance  program  or  in  a  particular  witness 
or  advocate,  but  which  did  not  express  an  opinion  on  the  topic. 
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The  Advocates,  a  new  live,  Sunday  evening  public  affairs  television  series 
(10:00  p.m..  EST),  seeks  to  bring  people  into  politics.  Each  week  arguments  are 
heard  on  both  sides  of  an  important  "decidable  question.'"  At  the  end  of  each 
broadcast,  viewers  are  encouragetl  to  act  on  the  question.  The  Advocates'  staff 
has  undertaken  to  tabulate  views  received  and  pass  them  on  to  the  resjxjndents' 
elected  oflScials.  The  Advocates,  as  a  program,  takes  no  position  on  any  issue 
debated. 

The  following  is  a  detailed  breakdown  of  the  mail  response  to  our  auto  insurance 
broadcast : 


State 

Pro 

Con 

Other 

Total 

State 

Pro 

Con 

Other 

Tota 

Alabama 

Arizona 

3 

12 

2 
9 
2 

37 
1 
2 
3 
8 
1 
0 
0 

14 
2 
0 
3 
1 
0 
3 
2 

15 
3 
5 
2 
4 
1 

0 
2 

0 
11 
0 
3 
0 
5 
0 
0 
2 
1 
0 
1 
0 
0 
0 
0 
0 

1 

0 
2 

0 
0 
0 

5 

23 
2 

200 

4 

17 

3 

41 

5 

\ 

67 

6 

4 

7 

4 

1 

3 

10 

65 

21 

22 

3 

8 

1 

Nebraska. 

Nevada 

....        2 
7 

3 

0 
1 
8 
1 

21 
2 

15 
5 
5 

17 
0 
1 
0 
3 
1 
3 
3 

13 
0 
3 
0 

222 
0 

0 
0 
2 

2 
1 
8 
0 
5 
0 
3 
1 
0 
0 
0 
0 
3 
0 
1 
4 
0 
3 
0 

22 
0 

5 
7 

Arkansas.. 

California.. 

Colorado 

Connecticut 

Delaware.. 

0 

152 

3 

12 

0 

28 

4 

1 

0 

52 

New  Hampshire 

New  Jersey.. 

New  Mexico 

New  York 

North  Carolina . 

1 
....      13 

8 
....      70 

5 

4 

28 
10 
99 

7 

Florida 

Georgia. 

Hawaii 

Idaho 

Illinois     .. 

Ohio... _. 

Oklahoma. 

Oregon 

Pennsylvania.-, 

Rhode  Island... 

South  Carolina     . 

....      20 

5 

....      10 

....      66 

3 

0 

40 
10 
18 
84 
3 

Indiana 

.   .        4 

1 

Iowa.. 

3 

4 

3 

1 

0 

South  Dakota 

2 

2 

Kansas 

Tennessee.      

.   .        8 

11 

Kentucky 

Louisiana 

Maine      

Texas 

Utah 

Virginia  

....      17 

5 

.  .        6 

21 

8 

10 

Maryland.- 

Massachusetts 

8 

.  .      49 

Washington 

West  Vireinia  .. 

....      23 
3 

40 
3 

Michigan 

18 

15 

Wisconsin.- 

....      16 

22 

Minnesota 

Washington,  D.C 

Unknown 

Foreign 

2 

....    352 
1 

2 

Mississippi    . 

1 

Missouri. 

4 

596 

Montana... 

0 

1 

Mr.  Moss.  I  want  to  thank  yon  veiy  much  for  appearing  here. 

Mr.  Guthrie.  Mr.  Chairman,  in  the  interest  of  time,  we  are  going 
to  be  soliciting  the  State  insurance  regulatory  agencies  Avith  regard 
to  their  capability  as  far  as  regulation. 

In  the  course  of  your  testimony,  Mr.  ]Maisonpierre,  you 
talk  about  the  reduction  that  would  be  brought  about  in  costs, 
I  take  it,  under  H.E..  7514,  the  administration  plan,  and  the  guaran- 
teed protection  plan  proposed  by  your  agency.  I  don't  vc^nt  to  take 
your  time,  but  it  would  seem  to  me  very  useful  if  the  bases  upon  which 
those  determinations  were  arrived  at  were  made  available  so  that  they 
could  be  shown  in  the  record.  Do  you  have  them  in  the  form  that 
would  permit  that  ? 

Mr.  Maisonpierre.  I  have  this  in  memorandum  form.  I  wonder, 
Mr.  Chairman,  whether  I  could  submit  this  separately  in  the  record, 
whether  the  record  can  lie  kept  open  ? 

Mr.  Moss.  Yes,  indeed,  we  can  hold  the  record  to  receive  it.  You 
may  submit  it  for  the  record. 

Mr.  Maisoxpierre.  Thank  you  very  much,  sir. 

( See  p.  ()53. ) 

Mr.  EcKiiARDT.  Mr.  Chainnan,  I  wish  to  apologize  to  the  Chair  and 
t^)  my  colleagues  for  extended  questioning,  but  I  have  one  other 
question  I  would  like  to  go  into. 

Mr.  Moss.  Go  right  ahead. 

Mr.  EcKHARDT.  That  is  a  question  that  has  been  raised  by  some  of 
the  further  questions.  On  page  3,  where  you  refer  to  "These  limits  are 
intended  to  curb  nuisance  claims  and  to  offset  the  cost  of  extending 


the  basic  no-fault  benefit  to  accident  victims  generally,"  that  was  with 
reference  to  the  figures  that  the  chairman  liad  asked  you  about,  you 
then  say  "These  limits  do  not  apply  in  cases  invohdng  death,  perma- 
nent disfigurement  and  dismemberment'" — and  I  suggested  the  sub- 
stitution of  "permanent  impairment"' — "and  in  other  exception  circum- 
stances where  a  court  or  jury  finds  such  limitation  would  be  unjust."" 
I  would  gather  tiliat  "pain  and  suffering"  would  be  available  in  nearly 
all  tort  cases  without  the  limitations. 

Mr.  MAisoNPEERiiE.  Tliis  is  one  thing,  Mr.  Eckhardt,  that  really 
requires  some  field  testing.  To  some  degree,  you  will  recognize  that 
this  is  another  way  to  get  by  the  limitation  that  Massachusetts  has. 
Massachusetts,  you  know,  has  a  Ihnitation  to  the  extent  that  no  "pain 
and  suffering"  will  be  paid  unless  a  $500  medical  has  been  reached. 

The  experience  so  far  in  JNIassachusetts  would  indicate  that  a  lot  of 
cases,  that  there  is  a  considerable  lessening  of  the  number  of  cases 
being  paid  for  for  "pain  and  suffering." 

Mr.  Eckhardt.  I  understand  your  reasons.  I  am  just  trying  to  get 
what  your  bill  provides.  Do  I  understand  that  these  limits  are  not  ap- 
i^licable  to  cases  involving  death,  cases  involving  permanent  disfigure- 
ment, cases  involving  dismemberment  and  cases  mvolving  permanent 
impairment,  and  that  these  limitations  are  not  applicable  to  the  sub- 
ject of  permanent  disfigurement,  the  subject  of  dismemberment,  and 
the  subject  of  permanent  impairment  ?  Do  you  get  what  I  mean  ? 

Mr.  Maisonpierre.  I  am  afraid  I  don"t,  Mr.  Eckhardt. 

Mr.  Eckhardt.  If  a  person  has  a  partial  permanent  disability  be- 
cause that  does  constitute  permanent  impairment,  therefore,  the  limita- 
tion on  general  damage  is  not  applicable  at  all  to  his  case,  I  gather. 

Mr.  Maisonpierre.  Right. 

Mr.  Eckhardt.  So  you  can  consider  questions  like  "pain  and  suffer- 
ing" if  the  court  in  that  State  and  if  the  law  in  that  State  permits  it 
at  the  present  time  ? 

Mr.  Maisonpierre.  On  the  specific  case,  itself. 

Mr.  Eckhardt.  Eight.  I  think  that  answers  my  question.  I  just 
wanted  to  be  sure  about  it. 

Mr.  Maisonpierre.  Yes. 

Mr.  Moss.  I  want  to  thank  you  very  much  for  appearing  here.  I 
know  that  the  testimony  will  be  helpful  to  the  members  of  the  com- 
mittee.. 

Mr.  Maisonpierre.  Thank  you  very  much,  sir. 

(The  following  material  was  received  for  the  record:) 

News  From  American  Mutual  Insurance  Alliance 

Washington,  D.C.,  April  28 — A  major  group  of  insurance  companies  outlined 
reform  today  that  would  guarantee  prompt  payment  of  basic  medical  and  income 
losses  for  auto  crash  victims. 

The  proposed  guaranteed  protection  plan  also  would  permit  States  to  test 
the  public  acceptance  and  cost  of  making  greater  use  of  no-fault  insurance,  said 
the  American  Mutual  Insurance  Alliance,  a  voluntary  association  of  more  than 
100  mutual  insurers. 

Andre  Maisonpierre,  vice  president  of  the  alliance,  told  the  House  Subcommit- 
tee on  Commerce  and  Finance  that  the  guaranteed  protection  plan  would  pro- 
vide greater  protection  and  fairer  compensation  than  either  the  present  auto  in- 
surance system  or  the  no-fault  plan  proposed  by  Senator  Philip  Hart  /D.-Mich./. 

Maisonpierre  said  the  plan  would  be  "no-fault  in  the  sense  that  the  accident 
victim  would  collect  for  his  basic  economic  losses,  regardless  of  who  caused  the 
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accident.  But  it  would  be  a  fault  system  in  the  same  sense  that  it  would  preserve 
the  principle  of  personal  accountability." 

Under  f^uaranteed  protection,  auto  crash  victims  would  collect  up  to  $8,000 
from  their  own  insurance  companies — $2,000  in  medical  benefits  and  $G,000  in 
wage  replacement  benefits — regardless  of  who  caused  the  injury.  Higher  amounts 
of  protection  could  be  purchased  on  an  optional  basis. 

Those  not  at  fault  would  retain  the  right  to  collect  additional  amounts  from 
the  other  driver,  including  damages  for  permanent  impairment,  disfigurement, 
suffering  and  other  personal  injury  beyond  the  out-of-pocket  expenses. 

The  plan  also  would  reduce  insurance  costs,  relieve  the  burden  on  congested 
courts,  regtilate  lawyers  fees  and  prohibit  unwarranted  cancellation  of  insur- 
ance iiolicies,  Maisonpierre  said. 

He  said  the  alliance  proposal  is  consistent  in  most  respects  with  the  recom- 
mendatiiins  of  the  Department  of  Transportation,  on  the  basis  of  its  two-year 
auto  insurance  study.  Transportation  Secretary  John  A.  Volpe  told  the  sub- 
committee last  week  that  the  States  should  move  promptly  to  exi:)eriment  with 
reform  plans  that  make  greater  use  of  no-fault  insurance  coverages  but  which 
avoid  "radieal  irreversible  change." 

"We  agree  with  Mr.  Volpe  that  /single  quote/  there  remains  much  legitimate 
uncertainty  about  how  far  and  how  fast  the  public  wants  or  is  willing  to  go 
/end  single  quote/  in  changing  the  auto  insurance  system,  and  that  there  exists 
warranted  concern  about  what  Mr.  Volpe  called  the  /single  quote/  unknowable 
price  and  cost  implication  /end  single  quote/  of  any  major  change  in  the  system," 
said  Maisonpierre. 

He  said  the  guaranteed  protection  plan  represent  a  responsible,  evolutionary 
approach  to  auto  reparation  reform — one  that  allows  the  affected  public  and 
policymakers  alike  to  test  out  the  workability  of  the  plan. 

The  alliance  approach  contrasts  sharply  with  Senator  Hart's  proposed  uni- 
form Motor  Vehicle  Insurance  Act,  which  Maisonpierre  described  as  "a  risky 
leap  into  the  dark,  repre-senting  a  drastic,  irreversible  change." 

He  also  was  critical  of  some  aspects  of  the  Volpe  recommendations,  noting 
that  "it  is  inconsistent  to  call  for  experimentation  .  .  .  and  then  to  suggest  a 
plan  which  goes  beyond  the  point  of  no  return  in  the  very  first  stage  of 
implementation." 

For  further  info  contact  Tom  O'Day  American  Mutual  Insurance  Alliance, 
Washington,  783-7697,  or  residence  after  hours  301/262-1028. 

Mr.  Moss.  Mr.  Samuel  Loescher,  Professor  of  Economics,  Univer- 
sity of  Indiana. 
Mr.  Loescher. 

STATEMENT  OF  SAMUEL  M.  LOESCHER,  PROFESSOR  OF 
ECONOMICS,  INDIANA  UNIVERSITY 

Mr.  Loescher.  Chairman  Moss,  and  Congressmen  of  tlie  House  Sub- 
committee on  Commerce  and  Finance,  I  find  it  an  honor  to  liave  been 
invited  to  olTer  my  views  on  the  National  No-Fault  Motor  Veliicle 
Insurance  Act,  as  both  an  economist  and  a  member  of  tlie  Department 
of  Transportation's  recent  advisory  connnittee  on  auto  insurance  and 
compensation.  My  statement  is  titled  "Toward  Economic  Equity  and 
Efficiency :  The  Case  for  No-P"'ault  Auto  Iiisurance." 

The  economics  of  torts  and  compensations  has  loomed  increasinj>ly 
as  an  excitinj^,  yet  underdevelo[)ed  area  in  my  academic  and  public 
policy  activities.  In  conjunction  with  my  consultino-  work  on  the  Slicr- 
man  Act,  my  current  seminar  in  Nadcnsm  for  Everynum,  and  my  re- 
cent appointment  to  a  new^  enviromnental  studies  program  at  Indiana 
University,  I  have  discovered  that  decontrali/ed  class  actions  promise 
the  possibility  of  invaluable  social  iuno\'ations  against  corporate  com- 
binations of  oligopolistic  pricing,  coi'porate  deception  of  consumers, 
and  corporate  contaminations  of  the  environment.  On  the  other  hand, 
the  ronfinued  application  of  insurable  tort  liability  against  noncom- 
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mercial  motorists  lias  appeared  counterproductive.  Insurable  tort 
liu'bility  has  not  reduced  automobile  accidents,  compensated  victims 
either  equitably  or  efficiently,  and  has  not  induced  the  design,  manu- 
facture, and  purchase  of  vehicles  which  would  tend  to  reduce  the 
economic  costs  of  accidents. 

Cultural  lags  have  institutionalized  the  law  of  wrongs  so  dysfmic- 
tionally  in  modern  corporate,  congested  America  that  the  welfare 
economist  is  less  aware  of  a  pervading  rule  of  tort  law  than  of  a  per- 
verting anarchy  of  distorted  law.  The  law  of  torts  in  the  areas  of 
environmental  pollution,  consumer  safety,  consumer  warranty  and 
antitrust  sutlers  from  infanticide,  or,  at  best,  prolonged  adolescence. 
The  law  of  torts  in  the  area  of  noncommercial  auto  accidents  suffers 
from  senility. 

In  the  days  of  horse  and  buggies  it  is  probable  that  the  tort  law 
of  highway  collisions  both  deterred  accidents  and  adequately  com- 
pensated the  wrongly  damaged.  Both  low  congestion  and  slow  speeds 
made  acident  avoidance  relatively  easy.  The  slight  jDopularity  and 
availability  of  collision  insurance  for  noncommercial  carriage  owners, 
moreover,  made  it  probable  that  tort  law  would  effectively  cleter  acci- 
dents. Not  only  would  the  wrongdoer  have  to  be  prepared  to  com- 
pensate the  damaged  party  entirely  from  his  own  pocket,  but  the 
l^robabililies  were  exceedingly  great  that  negligence  could  be  both 
easily,  inexpensively,  and  unequivocally  assigned  in  each  carriage 
accident. 

The  facts  of  modern  highway  locomotion  belie  the  very  conditions 
which  once  made  tort  law  an  effective  deterrent  to  accidents.  High 
speed  travel  in  powerful  vehicles  on  congested  highways  make  im- 
plausible any  assumption  that  drivers  have  a  continuous  ability  and 
determination  to  make  last  minute  decisions  rationally  designed  to 
avoid  an  accident.  To  the  extent  that  the  driver  succeeds,  the  behavioral 
response  must  primarily  correspond  to  that  of  a  defensive  maneuver, 
while  the  motivation  is  self-preservation.  In  any  event,  the  economic 
value  of  the  damage  which  any  of  our  modern  4-wheel  missiles  can 
perpetrate  (and  the  consequent  potentially  astronomical  size  of  the 
compensatory  damages  which  may  be  awarded  the  wronged),  has 
guaranteed  that  most  middle  class  automobile  owners  wall  carry 
adequate  insurance  against  tort  liability. 

A  system  of  noninsurable  tort  fines,^  preferably  set  proportionally 
to  an  individual's  prospective  lifetime  earnings,  must  be  irxiposed 
under  modern  conditions  if  the  economic  value  of  accidents  is  to  be 
reduced  primarily  through  economic  incentives  to  motivate  more  pru- 
dential driving  patterns.  I  would  endorse  as  a  useful  supplement  to 
the  economic  arsenal  of  social  controls  the  uninsurable  tort  fine.  But 
I  have  strong  reason  to  believe  that  auto  owners  can  be  influenced 
to  reduce  greatly  the  economic  value  of  accidents  by  new  and  power- 
fully enhanced  economic  incentives  to  purchase  vehicles  which  promise 
substantially  greater  safety,  durability  and  ease  of  repair, 
f.  In  the  meantime,  most  of  us  will  probalily  agree  that  reparations 
for  the  death  and  bodily  injury  of  accident  victims  is  the  principal 
social  function  expected  of  automobile  insurance.  How  well  has  liabil- 


1  See  Guido  Calabresi,  "The  Costs  of  Accidents,"  Yale,  1970,  pp.  112,  118-128,  192-193, 
267-273,  2S7.  306. 
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ity  casualty  insurance  served  the  reparations  function?  In  terms  of 
both  economic  equity  and  efliciency,  automobile  tort  insurance  has 
served  us  poorly. 

Briefly  these  are  the  following  deficiencies  on  the  equity  side:  Too 
many  accident  victims  go  uncompensated  because  of  the  difficult}^  of 
proving  the  absence  of  contributory  negligence;  the  most  seriously 
injured  are  substantially  imdercompensated — only  the  least  injured 
tend  to  be  overcompensated  (by  threatening  to  initiate  the  high  costs 
of  court  litigation  ,  :  the  poor  with  bodily  injuries  tend  to  be  compen- 
sated with  a  substantially  lesser  proportion  of  the  estimated  economic 
value  of  the  wrong  than  the  more  affluent;  compensation,  on  average, 
is  exceedingly  long  delayed,  with  frequently  tragic  conse^iuences  for 
middle-  as  well  as  low-mcome  families.  Finally,  rehabilitation  (which 
might  be  viewed  from  the  standpoint  of  efficiency,  as  much  as  equity, 
in  the  social  economy)  is  impeded  for  most  bodily  injured  in  the  absence 
of  ongoing  compensations  to  cover  heavy  medical  expenditures. 

As  a  socio-economic  institution  for  loss-shifting  the  automobile  li- 
ability system  ranks  poorly  in  comparison  with,  say,  fire  insurance, 
health  insurance,  or  w^orkmen's  compensation.  Robert  Bombaugh  has 
recently  estimated  that  the  total  automobile  liability  system  (inclusive 
of  claimant's  expenses  for  litigation  and  public  costs  for  providing 
courts)  on  a  very  conservative  basis,  delivers  only  $1.00  of  net  benefits 
for  each  $2.07  expended.^ 

No- fault  insurance,  by  avoiding  the  high  costs  of  litigation,  promises 
to  deliver  the  same  amount  of  economic  equity  (through  loss-shifting) 
at  substantially  less  cost  to  society,  or,  to  deliver  substantially  more 
economic  equity  at  an  unchanged  resource  cost  to  society.  ]\Iost  econ- 
omists would  oj>t  for  no-fault  insurance  for  reason  of  its  provision  of 
superior  economic  equity — even  if  it  offered  no  benefits  in  cost-efficiency 
in  terms  of  a  total  delivery  system. 

But  no-fault  insurance  promises,  over  time,  to  decrease  the  total 
economic  cost  of  accidents  relative  to  continuation  of  the  liability  sys- 
tem. Insurance  premium  differentials,  by  model  of  auto,  will  begin  to 
reflect  the  safety,  durability  and  ease-of- repair  by  magnitudes  vastly 
exceeding  anything  now  possible.  Today,  the  entire  pi-emium  for  bodily 
injury  (if  we  exclude  the  modest  element  for  "medical"  or  "uninsurecl 
motorist")  is  solely  a  function  of  the  safety  built  into  some  stranger's 
car.  An  auto  motorist  cannot  be  lured  under  a  system  of  liability  insur- 
ance to  purchase  a  safer  auto  by  means  of  a  substantial  discount  for 
bodily  injury  insurance. 

Some  lure  can  be  offered  through  collision  insurance,  but  not  near 
enough.  Unofficially,  and  allowing  for  subrogation,  I  have  been  told 
that  60-70  percent  of  the  total  property  damage  to  automobile  claims 
are  made  pursuant  to  liabilitj^ — only  the  residual  to  collision.  Very 
roughly,  collision  claims  constitute  only  $1  out  of  every  $3  ultimately 
paid  for  damage  to  the  auto  vehicle.  Yet  the  magnitude  of  specific 
differentials  by  model  on  a  no-fault  collision  option  would  triple  over 
current  lev^els. 

Let  us  suppose  that  ample  imagination  and  economic  incentive 
were  currently  to  induce  insurers  to  diagnose  accident  statistics  to 


'  Robert  L.  BombnuRh.  "The  Departmont  of  Transportation's  Auto  Insurance  Study  and 
Afctdpnt  Compensation  Reform,"  71  Columbia  Law  Review  207-240  nt  231  (Februnrv 
11)71).  Moreover,  lltljratlon  expenses  for  claimants  and  Insurers  totaled  about  $0.50  for 
each  $1  of  net  benefits  to  the  compensated  victims. 
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ascertain  the  qualities  of  damage  resistance  and  ease  of  repair  of 
different  models.  Suppose,  following  such  an  extensive  analysis  and 
evaluation,  that  under  the  fault  system  the  $100  deductible  collision 
insurance  were  to  cost  $30  per  year  for  model  A  and  $50  per  year  for 
model  B.  Following  a  move  to  no-fault,  and  elimination  of  the  payout 
contributions  from  property  liability,  the  payments  could  initially  rise, 
respectively,  to  $90  a  year  and  $150  a  year.  The  cost  savmg  in  collision 
insurance  on  A,  though  still  only  40  percent  less,  rises  from  $20  to 
$60  a  year.  About  75  percent  of  all  new  cars  are  bought  "on  time." 
with  required  $100  deductible  collision  insurance.  Yet,  even  the  knowl- 
edgeable consumer  who  eschews  collision  insurance,  may  choose  his 
vehicle  to  some  substantial  degree  on  the  basis  of  upkeep  costs,  when 
informed  of  the  $60  a  year  quantitative  saving  conferred  by  the 
insurance  industry  on  model  A  over  model  B. 

Suppose  safety  features  on  model  A  confer  on  it  a  $100  no-fault 
insurance  premimn,  while  model  B  takes  a  $190  no-fault  premium, 
for  the  same  person — in  the  same  given  rating  territory,  income  class, 
:ige,  driving  record,  et  cetera.  The  auto  purchaser  can  save  an  extra 
$90  by  opting  for  model  A  over  model  B  on  safety  grounds.  The  total 
operating  saving  on  insurance  (or  its  economic  equivalent)  is  $150 
a  3^ear. 

No- fault  insurance,  assuming  as  I  have  that  the  tort  exemption 
includes  the  property  damage  of  other  vehicles,  provides  pov/erful 
economics  signals  and  incentives  to  purchasers  of  new  autos  to  select 
vehicles  tending  to  reduce  the  economic  cost  of  accidents. 

Most  important,  if  no-fault  insurance  is  introduced  on  a  national 
level,  so  many  new  automobile  purchasers  throughout  the  nation  will 
be  encouraged,  by  consideration  of  insurance  savings,  to  modify  their 
])referred  choice  of  auto  model  that  manufacturer'-;  will  become  even 
more  powerfully  motivated  to  engineer  autos  oii'ering  substantially 
more  safety,  damage  resistance,  and  ease  of  repair. 

The  business  press  reports  that  many  consumers  are  tired  of  planned 
obsolescence,  and  of  the  auto  as  a  status  symbol.  They  want  only 
reliable  transportation.^  Moreover,  many  consumers  are  shifting  to 
small  imports,  domestic  compacts  and  (among  the  young)  even  to 
motorcycles.  Excepting  the  cycles,  vast-operating  economics  are  not 
offered  by  the  compacts.  But  the  many  indicators  of  concern  with 
operating  economy  suggest  that  a  considerable  fraction  of  American 
consumers  can  be  expected  to  focus  on  insurance  differentials  and 
economies  in  the  cool -calculating  process  of  household  capital  invest- 
ing. 

Modest  shifts  in  consumer  model  purchases  will  be  reflexited  in 
magnified  profit  forecasts  for  auto  manufacturers.  One  auto  producers 
can  be  expected  to  be  forced  into  a  substantial  rivalry  in  offering  models 
which  are  better  engineered  to  generate  substantial  savings  on  no- 
fault  insurance  and  correlative  deductible  collision.  The  rivalry  will 
probably  reduce  the  profits  of  the  American  auto  triopoly  no  more 
than  did  the  styling  rivalry  of  the  past  20  years.  But  the  shift  of  en- 
gineering talent  in  the  big  three  from  styling  to  fimctional  safety, 
resistance  to  damage,  and  ease  of  repair  may  generate  so  much  im- 
provement in  these  dimensions  that  the  total  cost  of  the  no-fault  in- 
surance system  may  be  halved  following  a  decade  of  its  operation. 


1  "Detroit  Dcomphasizes  the  Styling  Game,"  Business  Week,  Apr.  3,  1971,  p.  16. 
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Indeed,  the  most  valuable  spin-offs  from  adoption  of  a  national  sys- 
tem of  no-fault  insurance  may  not  even  be  found  in  the  postulated 
halving  of  the  tj^pical  eventual  insurance  premimns. 

The  most  important  gains  to  economic  equity  and  efficiency  may 
arise  from  the  decongesting  effects  which  a  national  move  to  no-fault 
insurance  can  have  on  both  our  court  system  and  our  talented  trial  bar. 
Social  innovations  of  incalculable  economic  value  to  our  Nation  await 
the  emergence  of  a  for-profit,  decentralized,  free  enterprise  assault,  in 
the  intei'est  of  ]30werle^  consmners,  against  wrongs  of  the  corporate 
powerful.  The  treble  damage  provisions  of  the  Sherman  Act  await 
imaginative  class  action  suits  against  legally  untested  combinations  m 
restraint  of  trade.  Moreover,  the  common  law  needs  expending,  or 
legislation  needs  passing,  to  grant  standing  to  class  action  suits,  in  cjuest 
of  substantial  compensations,  against  corporate  deceivei-s  and 
polluters,^  The  compensations  in  return  for  tort  damages  are  not  the 
social  end.  The  compensations  and  threatened  future  correlative  com- 
pensations provide  the  economic  signals  and  penalties  whereby  broadly 
defined  environmental  torts  can  be  deterred  and  an  economy  offering 
substantially  greater  economic  equity  and  efficiency  made  a  reality. 

That  concludes  my  statement. 

Mr.  Moss.  Thank  you,  sir. 

Mr.  Eckhardt  ? 

Mr.  Eckhardt.  Mr.  I^escher,  I  want  to  compliment  you  for  an- 
extremely  innovatiA'e  approach  to  the  question.  I  too  have  been  in- 
terested in  sowing  into  the  insurance  program  incentives  for  safer 
^-ehic^es.  Indeed,  I  was  preparing  a  bill  to  that  effect  and  my  approach 
would  be  somewhat  like  yours,  but  not  precisely  like  yours.  I  had  in 
mind  some  governm_ental  establishment  of  safety  standards  upon  which 
rates  would  be  based  and  a  provision  requiring  that  the  automobile 
manufacturer  provide,  along  with  the  cost  of  a  new  car  and  based 
upon  these  standards,  insurance  coverage  for  the  period  of,  say,  1 
year. 

Xow  I  was  su foresting  this  mode,  because  of  its  immediate  impact  on 
a  particular  model  and  because  of  its  impact  on  future  models  to 
create  an  economic  competitive  advantage  to  the  com])any  producing 
the  safer  car  because  that  company  could  sell  it  at  a  lower  price.  Do 
3'ou  think  this  might  be  a  feasible  approach? 

Mr.  LoESCHER.  Yes,  I  think  that  is  feasible.  I  think  it  is  a  variant  on 
rexrjuirinir  ])osting  in  every  auto  retailer's  establishment  of  some  kind 
of  staiidards.  some  kind  of  collision  rate,  given  no-fault,  on  models 
for  some  kind  of  basis,  typical  insui'er.  or  maybe  even  the  whole  seiies 
of  rates,  my  model,  according  to  each  class  of  consumer. 

Yours,  I  think,  is  a  very  good  provision;  especially  since  you  only 
require  that  collision  insurance  be  provided  by  the  manufacturer,  if  I 
understand  it  correctly,  for  a  year, 

Mr.  Eckhardt.  It  would  probably  be  the  no-fault  type  of  insurance 
for  a  year. 

Mr.  LoEsniEK.  Right. 

Mr.  Eckhardt.  Fuithermoi-e,  it  seems  to  me  that  it  is  entirely  de- 
fensible leirally  and  ''onstitutionally  to  assume  that  if  we  adopt  a 
])lan  by  which  persons  are  required  by  law  to  contribute  to  a  pool  re- 


^  Sop.  e.g.,  Joseph  L.  Sax,  Defending  the  Environment:  A  Strategy  for  Citizen  Action, 
Knopf,  1971. 
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suiting  in  the  compensation  of  those  who  are  injured,  we  have  just  as 
much  right  to  require  automobile  manufacturers  who  are  also  causei-s 
of  the  danger,  to  contribute  to  that  pool. 

So  the  standards  established,  even  though  they  might  fall  relatively 
heavily  on  the  unsafe  producer  or  manufacturer,  would  seem  to  me  to 
be  wholly  justified  both  legally  and  economically  in  such  a  system. 

Mr.  LoESCHEK.  I  cannot  help  but  agree.  There  seems  to  be  no  doubt 
that  the  manufacturer  with  the  less  safe,  less  resistant  to  damage, 
harder  to  repair  vehicle  would  simply  have  to  post  higher  prices  to 
allow  for  the  higher  cost  which  would  be  incurred  in  maintaining 
these  cars  under  this  extra  element  of  guarantee  for  the  year, 

Mr.  EcKHARDT.  Of  course,  that  would  work  in  two  waj^s  to  induce 
him  economically  to  produce  a  safer  car.  Number  one,  he  would  ])e 
in  a  bad  competitive  position  with  respect  to  pricing  of  the  car,  and, 
number  two,  he  would  be  in  a  bad  advertising  position  with  respect 
to  its  sale.  Because  the  computation  of  his  position  amongst  other 
manufacturers  by  some  official  agency,  it  would  seem  to  me,  would 
be  a  powerful  negative  incentive  to  buying  an  unsafe  car. 

Mr.  LoESCHER.  I  can't  help  but  agree  wholeheartedly.  It  seems  to  me 
that  quantifying  of  this  differential  puts  an  element  into  nonprice 
competition  far  more  powerful  than  what  we  had  in  the  past  with 
simply  designing  different  types  of  lights,  or  recessed  headlights,  or 
recessed  windshield  wipers,  or  daggers  in  the  front  of  the  vehicle,  or 
what  have  you.  This  is  quantifying  in  economic  terms,  whether  it  is 
done  by  your  particular  proposal  or  by  the  one  I  mentioned,  whereby 
we  would  harness  the  abilities  of  the  insurance  industry  and  make  sure 
a  quantitative  valuation  was  put  separately  on  each  of  the  various 
models  being  offered  to  the  public,  I  am  in  agreement. 

Mr.  EcKHARDT.  Thank  you  very  much,  sir. 

Mr.  Moss.  I  have  no  questions  at  this  time. 

Mr.  Guthrie,  do  you  have  any  questions  ? 

Mr.  Guthrie,  No,  sir :  I  do  not. 

Mr.  Moss.  I  do  want  to  express  the  appreciation  of  the  subcommit- 
tee for  your  testimony, 

Mr,  LoESCHER,  Sir,  while  I  listened  to  some  witnesses  I  made  a  few 
comments.  I  do  not  know  whether  it  is  fair  for  me  to  take  your  time 
or  not.  I  will  try  to  be  brief. 

In  order  of  the  appearance  of  witnesses,  in  the  instance  of  Mr. 
Schenk  I  had  difficulty  understanding  why  he  would  oppose  the 
present  legislation  outstanding,  since  there  would  be  nothing  to  pre- 
vent State  legislatures  in  some  sense  from  superseding  that  legisla- 
tion by  putting  in  standards  superior.  That  is  my  first  comment. 

Mv  second  concerns  a  comment  by  Mr.  Kronzer.  This  had  to  do  with 
the  firet  party  insurers  and  the  alleged  difficulty  of  the  insuree  collect- 
ing from  his  insurer.  One  of  the  merits  we  have  from  an  oi'ganization 
such  as  Consumer  Reports  is  that  it  is  in  an  excellent  position  to  suv- 
vey,  it  seems  to  me,  the  quality  of  service  performed  bv  first-party  in- 
surers. First-party  insurers  are  keenly  sensitive  to  the  kinds  of  evalua- 
tions which  they  receive  from  Consumer  Reports,  and,  in  this  instance, 
I  think  that  the  great  bulk  of  anonvmous  and  apparently  powerless 
consumers  can  be  effectively  protected  by  such  a  communication  device, 

I  have  a  couple  of  comments  with  res]~)ect  to  Mr.  Worthino-ton. 
With  respect  to  some  of  the  issue  of  States  rights,  some  of  my  recent 
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research  has  proven  to  me  that  we  can  tliank  the  j>assaije  of  the  Sher- 
man Act  in  1890  to  a  strong  States  rights  Senator  from  Arkansas 
who  was  very  concerned  that  the  citizens  of  Arkansas  could  not  be 
adequately  protected  were  there  not  Federal  legislation  in  the  area  of 
monopolies  and  restraint  of  trade.  He  was  worried  about  corporations 
which  would  be  domiciled  outside  Arkansas.  It  seems  to  me  that  many 
Representatives  and  Senators  might  be  concerned  about  their  own 
•citizens  when  they  go  into  other  States. 

Another  point  had  to  do  with  his  statement  concerning  whether  no- 
fault — Federal  no-fault  insurance  and  its  institution  could  be  viewed  as 
superseding  the  judgment  of  the  marketplace.  It  seems  to  me  any  kind 
of  law  is  not  determined  in  the  marketplace.  To  me,  the  marketplace 
means  the  economic  marketplace.  It  lias  emerged  out  of  connnon  law 
and  statutory  law,  and  I  will  comment  on  that  one  no  further. 

I'm  very  hesitant  with  this  next  one.  it  is  rather  touchy  but  I  will  go 
ahead.  This  has  to  do  with  the  fruitfulness  of  resolutions.  I  am  a  pro- 
fessor, I  deal  with  students  daily.  Students  are  very  disillusioned  with 
respect  to  the  Congress,  if  you  wish,  sir,  and  they  even  have  the  support 
of  Howard  K.  Smith  on  AJBC  who  tells  us  that  it  is  not  sufficient  for  the 
'Congress  merely  to  make  some  resolution  suggesting  that  the  President 
take  such  and  such  policy  with  respect  to  Vietnam,  but  Congress  can 
do  it,  it  can  cut  off  the  funds.  Pardon  me,  sir. 

Mr.  Moss.  That  is  okay.  We  hear  this  all  the  time. 

Mr.  LoESCiiER.  I  can't  read  my  writing.  I  had  something  on  Mr. 
]Maisonpierre.  It  can't  be  that  important.  I  will  skip  that.  Thank  you 
very  nuich,  sir. 

Mr.  Moss.  Of  course,  certainly  on  the  matter  of  resolutions  T  don't 
think  they  are  worth  an>i:hing.  I  would  regard  the  administration's 
proposal  in  that  same  category. 

Mr.  LoESCHBR.  Thank  you,  sir. 

Mr.  Moss.  It  is  a  waste  of  time. 

Mr.  EcKiiAKDT.  Would  the  chairman  yield  ? 

]\rr.  Moss.  Yes,  indeed. 

]\rr.  EcKHARDT.  Since  there  has  been  mention  of  classifications,  it 
seems  to  me  if  we  "resolute"  we  will  be  doing  about  the  same  thing  in 
the  field  of  auto  insurance  that  we  would  do  if  we  followed  the  ad- 
niinistraton's  pro])osal  respecting  class  action. 

^fr.  Moss.  I  certainly  will  not  cliallenge  that  statement. 

Mr.  dayman  will  appear  as  the  first  witness  tomorrow,  and  I  under- 
stand I  hat  Mr.  Beardslev  has  left.  We  v-ill  make  a  reservation,  then,  to 
receive  foi-  the  i-ecord  the  statement  of  the  American  Trucking  Asso- 
ciations, Inc.  Is  tliere  objection  ? 

Hearing  none,  it  is  so  ordered. 

(Mr.  Reardsley's  prepared  si-atement  follows :) 

Statement  of  Peter  T.  Beardsley.  Vice  President  and  General  Counsel, 
American  Trucking  Associations,  Inc. 

Mr.  Cliairman  and  moml)orR  of  the  suhconimlttpe,  my  name  is  Peter  T.  Beards- 
ley,  and  I  :>m  a  Vice-President,  and  the  General  Counsel  of  American  Trucking 
Associations,  Inc.  Our  organization  is  the  national  trade  association  of  the  motor 
carrier  Industry.  It  represents  all  types  of  motor  carriers,  and  has  affiliated  asso- 
ciations in  every  state  and  the  District  of  Columbia.  Its  office  is  located  at  1616 
P  Street,  N.  W.".  Washington.  D.C.  200?.6. 

As  a  part  of  our  overall  activities,  we  often  take  a  position  before  Congress 
respecting  proposals  which,  if  enacted,  would  have  a  significant  impact  upon  the 
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trucking  industry.  Ordinarily,  such  proposals  are  the  same  as,  or  very  similar  to^ 
others  which  have  preceded  them,  or  propose  amendments  to  existing  laws  with 
w^hich  we  are  familiar.  We  confess  to  a  lack  of  familiarity,  however,  with  "no- 
fault"  insurance,  if  for  no  other  reason  than  that  the  subject  itself — at  least  in 
the  form  of  proposed  legislation — is  relatively  new.  We  assimie  that  "no-fault" 
means  essentially  that  regardless  of  the  degree  of  negligence  exhibited  by  the 
various  drivers  Involved  in  an  accident,  each  of  them  would  be  paid  by  his 
insurer  for  his  "net  economic  loss"  as  that  term  is  defined  in  the  bills.  Based 
on  that  assumption,  we  take  no  position  at  this  time  respecting  the  "no-fault" 
principle  as  such. 

We  believe  that  in  view  of  the  very  substantial  change  which  these  bills  pro- 
pose in  the  field  of  motor-vehicle  accident  insurance,  it  would  be  wise  before 
seriously  considering  their  enactment  to  await  the  results  of  experience  under 
State  "no-fault"  laws  such  as  that  which  recently  hecame  effective  in  Mas- 
sachusetts, and  those  of  other  States  which  may  be  enacted. 

In  any  event,  most  of  the  bills  here  under  consideration  are  not,  in  any  prac- 
tical sense,  "no-fault"  insofar  as  the  trucking  industry  is  concerned,  and  we 
have  no  alternative  but  to  oppose  them  for  that  reason. 

The  notice  of  public  hearings,  dated  April  2,  1971,  issued  by  this  Subcommittee 
indicates  that  the  matters  for  consideration  are  :  H.  Con.  Res.  241,  and  H.  R.  49&4 
and  H.  R.  6528,  as  well  as  H.  R.  3968,  H.  R.  5220,  and  H.  R.  5460.  The  latter 
three  bills  are  the  same  as  S.  4339.  introduced  by  Senator  Hart  in  the  last  session 
of  Congress,  whereas  H.  R.  4994  and  H.  R.  6.528  correspond  to  S.  945.  which  Sen- 
ator Hart  has  introduced  in  the  current  session.  It  is  to  these  latter  bills  that 
our  remarks  are  largely  directed. 

We  are  very  pleased  to  note  that  Chairman  Moss  has  recently  introduced 
H.  R.  7514,  which  does  not  contain  an  objectionable  feature  which  I  will  sub- 
sequently discuss,  and  we  hope  that  if  any  "no-fault"  insurance  legislation  is 
enacted,  it  will  follow  Mr.  Moss'  bill  in  this  respect. 

We  take  no  position  on  H.  Con.  Res.  241,  which  is  the  resolution  recommended 
by  Secretary  of  Transportation  Volpe  in  his  testimony  on  S.  945  on  March  IS, 
1971,  before  the  Senate  Commerce  Committee. 

The  interstate  motor  carriers  subject  to  economic  regulation  by  the  Interstate 
Commerce  Commission,  and  safety  regulation  by  the  Department  of  Transporta- 
tion, fall  into  several  categories.  Over  15,000  for-hire  carriers  (common  and 
contract)  are  subject  to  both  economic  and  safety  regulation.  There  are  addi- 
tional thousands  of  for-hire  carriers  (mostly  transporters  of  agricultural  com- 
modities), carriers  which  are  subject  to  safety  regulation  by  DOT  but  exempt 
from  ICC  economic  regulation.  It  is  on  behalf  of  the  "regulated"  carriers,  rather 
than  the  "exempt"  carriers  that  this  statement  is  filed.  ATA  also  represents  the 
interests  of  numerous  private  carriers  of  property  through  their  membership  in 
one  or  more  of  the  ATA-affiliated  State  trucking  associations,  and  this  statement 
is  filed  on  their  behalf  too. 

The  trucking  industry's  concern  for  highway  safety  originated  in  a  natural, 
humanitarian  desire  to  reduce  the  tragedy  of  death  and  injury  in  traffic,  and  in 
a  determination  to  improve  the  reputation  of  the  industry  as  a  safe,  courteous 
partner  on  the  road. 

In  addition,  there  is  a  business  incentive  for  maintaining  an  extensive  safety 
program.  The  millions  of  trucks  of  all  kinds  in  daily  use  on  streets  and  highways 
are  constantly  exposed  to  accident-producing  situations  which  can  result  in  loss 
or  damage  to  other  highway  users,  to  industry  drivers  and  vehicles,  and  to  cus- 
tomer freight.  Such  accidents  have  the  potential  of  putting  any  motor  carrier  out 
of  business  because  of  the  extremely  high  costs  that  are  incurred  through  civil 
suits,  workmen's  compensation,  vehicle  repairs  and  freight  claims.  Those  costs 
are  direct  expenses  to  the  carrier,  regardless  of  the  amount  of  its  insurance 
coverage,  as  truck  insurance  is  written  on  a  retrospective  basis  so  that  the 
premium  for  a  given  year  is  raised  or  lowered  to  reflect  the  accident  cost  experi- 
ence for  the  previous  year. 

The  loss  potential  faced  by  truck  fleets  and  the  retrospective  method  of  rating 
insurance  have  been  incentives  for  the  conduct  of  carefully  planned  programs  to 
prevent  accidents. 

Industry  experience  shows  that  driver  selection  is  the  key  to  the  entire  safety 
program,  and  so  trucking  companies  try  to  insure  that  they  do  not  "hire  their 
problems.'"  In  employment  interviews  and  reference  checks  of  prospective  drivers, 
personnel  officials  use  nationally  approved  guidelines  which  prescribe  rigorous- 
qualifications.  Past  employment,  credit  background,  and  traffic  record  are  among 
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the  factors  explored  to  (leterinine  an  applicant's  reliability,  attitude  and  willing- 
iies.s  to  aci-eiit  rosponsibilitj'  for  his  vehicle  and  cargo,  and  for  the  welfare  of 
other  hifjhway  users. 

The  industry's  driver  selection  program  had  its  beginnings  in  the  1920's  and 
was  adopted  as  a  national  standard  in  1940.  In  the  lUoO's  it  was  further  improved 
through  an  industry-sponsored  study  by  the  School  of  Public  Health  of  Hars'ard 
University  which  was  designed  to  provide  more  information  about  driver 
motivation. 

After  being  hired,  a  driver  trainee  receives  detailed  classroom  instruction  in 
company  policies,  iratiic  regulations,  safety  re(iuirements.  knowledge  of  the 
vehicle  and  techniques  for  .safe  driving.  To  develop  driving  proficiency  he  under- 
goes a  lengthy  probationary  period  starting  with  student  trips  in  the  company 
of  an  experienced  driver.  He  learns  how  to  handle  smaller  trucks  at  first,  and 
eventually  may  drive  an  intercity  tractor-trailer  rig. 

Throughout  his  employment,  industry  and  fieet  supervision  is  provided  through 
road  patrols,  radar  checks,  safety  meetings  and  conferences,  and  the  use  of  record- 
ing devices  and  check  stations. 

The  professional  truck  driver  is  required  to  follow  the  code  of  "defensive  driv- 
ing," which  places  responsibility  upon  him  to  drive  in  such  a  way  that  he  c(mi- 
mits  no  driving  errors  himself  and  can  protect  him.self  against  the  mistakes  of 
other  drivers.  If  he  is  involved  in  an  accident  his  company  i-ules  the  accident  as 
••preventable"  or  "non-preventable."  A  preventable  accident  is  one  in  which  the 
truck  driver  did  not  take  every  possible  step  to  prevent  the  accident,  regardless 
of  whether  or  not  he  was  legally  in  the  right  and  the  other  driver  was  legally 
wrong.  Under  this  concept  of  preventability  the  driver's  attitudes  and  actions 
are  brought  under  close  scrutiny  and  control  by  the  company  so  that  the  driver 
who  develops  poor  attitudes  or  poor  driving  habits  is  quickly  retrained  or  relea.sed 
from  employment. 

The  effectiveness  of  the  industry's  programs  is  reflected  in  the  following  Na- 
tional Safety  Council  accident  figures  : 


Percent  of 

Percent  of 

trucks 

Truck  percent 

cars 

Car  percent 

involved 

fo  registered 

Involved 

of  registered 

in  accidents 

vehicles 

in  accidents 

vehicles 

Year 

1948. 17.0  18.0  80.0  81.0 

1969 11.5  16.6  85.1  80.8 


These  figures  are  taken  from  the  National  Safety  Council's  publication,  "Acci- 
dent Facts,"  1949  and  1970  editions,  pp.  66  and  ~>(\  resi>eetively.  They  demonstrate 
that  the  truck  record  for  accident  involvement  has  improved  substantially  over 
the  i>ei'iod  shown,  whereas  that  of  the  passenger  car  has  gotten  wor.se.  The  figures 
shown  do  not  refiect  mileage  driven.  When  this  factor  is  considered,  the  truck 
record  is  significantly  better  than  that  of  the  passenger  car.  This  is  demonstrated 
by  the  following  figures: 

Intercity  fleets  (class  I  and  II)  : 

Total  truck  mileage 12,  460,  79<),  451 

Total  trucks  involved  in  accidents 39,302 

Ratio  (trucks  involved  per  million  miles) 3.15 

All  trucks: 

Total  truck  mileage 206,  6<S0,  000,  (M»0 

Tr)tMl  trucks  involved  in  accidents 3,  07"),  000 

Ratio  I  trucks  involved  per  million  miles) 14.  9 

All  passenger  cars: 

Total  pa.^songer  car  mileage 849,633.  000.000 

Total  cars  involved  in  accidents 22,  <S00,  000 

Ratio  (passenger  cars  involved  per  million  miles) 26.  8 

Tlie  Class  T  and  II  trucks  referred  to  in  the  first  category  are  those  for-hire 
vehicles  suli.iect  to  economic  regulation  by  tl;e  Interstate  Commerce  Comiiiis- 
siftn,  and  safety  regulation  by  the  I)e])Mrtment  of  TraiispoiMation.  The  mileage 
and  accident  figures  are  obtained  from  the  i)amivhlet,  "llKiO  Accidents  of  I;arge 
Motor  Carriers  of  Prorierty,"  Bureau  of  Motor  Carrier  Safety,  Deivartment  of 
TransfK)rtat,ion.  A  Class  I  carrier  is  one  whose  annual  gross  operating  revenue 
is  .$1   million  or  more.  A  Class  II  carrier  i.y  one  whose  .•mnual  gross  operating 
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revenue  is  $300,000,  but  less  than  $1  million.  The  second  category  "all  trucks," 
coverti  just  that.  It  includes,  for  example,  farm  trucks,  tracks  operated  by  the 
federal  government,  as  well  as  a  very  large  number  of  trucks  not  subject  to 
economic  regulation  by  the  ICC,  but  subject  to  DOT  safety  regulation.  The  mile- 
age figures  for  both  the  second  and  third  categories  are  those  of  the  Department 
of  Transportation  (Highway  Statistics.  1969,  Table  VM-1,  p.  73),  and  the  accident 
figures  are  those  of  the  National  Safety  Council  (Accident  Facts.  1070  ed.,  p.  -lO). 
1[W9  figures  are  used,  as  they  are  the  latest  available  from  all  sources. 

The  effect  of  the  industry's  safety  programs  has  been  to  enable  motor  carriers 
to  significantly  reduce  the  heavy  costs  of  accident  involvement.  But  even  though 
the  carriers  have  done  an  outstanding  job  of  controlling  their  vehicles  and 
drivers,  there  are  still  a  large  number  of  truck  accidents  each  year  that  are 
caused  by  others.  A  study  by  American  Fidelity  and  Casualty  Co.  of  truck- 
involved  accidents  in  the  1950's  showed  that  in  1()4,0(KJ  accidents  with  other  ve- 
hicles, truck  drivers  could  not  in  any  way  have  prevented  70%  of  them. 

Over  the  years,  the  trucking  industry  has  been  in  the  forefront  of  highway  user 
groups  which  have  made  a  consistent  and  conscientious  effort  to  reduce  their 
contribution  to  highway  accidents.  That  effort  has  involved  the  expenditure  of 
large  .sums  of  money  and  a  great  deal  of  time  and  work.  Now  it  is  proposed  that 
the  cost  of  highway  accidents  be  assigned,  not  to  those  responsible  for  them,  l)ut 
to  all  highway  users,  without  regard  to  their  driving  habits,  or  their  concern 
for  their  own  welfare,  or  that  of  other  users  of  the  road.  If  there  is  to  b<^  a  shift 
to  a  "no-fault"  basis,  we  submit  that  if  any  segment  of  highway  users  should  be 
singled  out  for  favored  treatment,  it  should  be  the  motor  carriers.  But  instead 
of  being  rewarded  for  their  successful  efforts  to  reduce  highway  accidents.  H.R. 
4094  and  H.R.  (i")28  would  subject  them  to  discriminatory  treatment.  We  don't  ask 
for  favors,  but  we  do  ask  for  fair  treatment.  If  the  law  is  to  provide  that,  except 
for  catastrophic  loss,  no  driver  involved  in  an  accident  is  to  be  considered  I'espon- 
sible  for  it.  the  same  rule  should  apply  with  respect  to  drivers  of  commercial 
vehicles.  There  is  certainly  no  equity  in  arbitrarily  assigning  to  such  vehicles  a 
very  high  percentage  of  the  costs  resulting  from  any  accident  in  which  it  is  in- 
volved. The  proposal  is  indeed  a  paradox — on  the  one  hand,  operators  of  com- 
mercial vehicles  are  told  that  no  matter  how  negligent  automobile  drivers  may 
be.  they  bear  no  responsibility  when  they  cause  an  accident  in  which  the  oi>era- 
tor's  trucks  are  involved,  but  the  truck  owners  will  be  assessed  a  major  share 
of  the  cost  resulting  from  the  very  same  accidents!  Techni(i"v,  this  may  be  "no 
fault"  insurance:  practically,  it  is  insurance  which  arbitrarily  assigns  a  .sreat 
majority  of  the  blame  (cost)  to  operators  of  commercial  vehicles  involved  in 
accidents. 

Under  the  current  fault  system  of  compensating  for  accident  losses,  motor 
carriers  usually  bear  all  or  part  of  the  accident  costs  if  their  drivers  contributed 
in  any  degree  to  an  accident.  However,  the  system  quite  often  protects  the 
cari'iers  when  other  drivers  are  totally  responsible.  Thus  the  present  system 
provides  incentive  to  the  carriers  to  continue  their  programs  of  careful  driver 
selection,  taining  and  supervision,  and  it  keeps  insurance  costs  at  a  point  which 
the  carriers  can  afford  and  still  stay  in  business. 

To  the  contrary.  H.R.  4904  and  H.R.  6.^28  would  hold  motor  carriers  uniformly 
liable  for  a  large  percentage  of  all  property  damage  and  personal  injury  regard- 
less of  whether  or  not  their  trucks  were  actually  respon.sible  for  accidents. 
This  would  result  in  discrimination  against  trvicks  becavise,  through  millions  of 
miles  of  operation,  they  are  constantly  exposed  to  accidents  resulting  from  the 
driving  errors  of  others. 

The  truck  driver  is  a  skilled  professional  who  must  meet  strict  physical  re- 
quirements every  two  years  and  who  is  limited  to  a  maximum  of  ten  hours  of 
driving  in  any  one  duty  period.  The  vehicle  he  operates  is  a  highly  .'<ophi.sticated 
machine  that  is  the  subject  of  regularly-scheduled  inspections  and  preventive 
maintenance.  Yet.  on  the  highway,  he  is  exposed  to  drivers  who  have  varying 
degrees  of  ability  and  who  quite  often  are  pushing  their  .stamina  b.v  attempting 
to  cover  10.  15  and  20  hours  of  driving  following  an  eight-hour  work  day.  The 
truck  driver  is  exposed  to  driving  mistakes  b.v  the  very  young  neophyte  driver 
whose  attitudes  lack  maturity,  by  the  older  driver  who  may  lack  the  physical 
conditioning  necessary  to  safe  driving  at  high  speeds,  and,  because  a  very  sub- 
stantial amount  of  over-the-road  trucking  occurs  at  night,  to  the  drunken  driver. 
As  a  result  of  this  exposure,  there  is  a  strong  likelihood  that  even  the  best  and 
most  defen.sive  truck  driver  can  become  involved  in  an  accident  that  he  can  in 
no  way  avoid.  Under  the  provisions  of  these  bills,  the  cost  of  such  accidents 
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would  be  largely  borne  by  the  motor  carriers  and  their  insurance  costs  would 
rise  very  substantially. 

As  an  example  of  the  inherent  inequity  of  these  bills  which  would  hold  the 
commercial  vehicle  largely  or  almost  entirely  responsible  for  an  accident  in- 
volving a  pissenger  car,  consider  the  cost  results  of  an  accident  under  the 
present  system  versus  the  system  proposed  by  the  bills  : 

A.  Truck  and  trailer  unit,  westbound,  in  extreme  right  lane  of  4-lane  divided 
highway. 

B.  Passenger  car  with  4  occujwint.s,  eastbound,  loses  control,  comes  through  the 
dividing  median  and  collides  with  the  truck. 

Result :  All  occupants  of  car  severely  injured.  No  injury  to  truck  driver. 

PRESENT  SYSTEM 

Based  on  the  premise  that  one  who  causes  injury  to  another  by  negligent 
conduct  should  fairly  and  adequately  compensate  him  for  that  injury,  the  truck 
oi)erator  would  owe  nothing. 

H.R.     4994     AND     6528 

These  bills  require  payment  of  up  to  $1,000  \>er  month  for  a  total  of  30- 
months  for  loss  of  earnings  i*esulting  from  an  accident,  with  no  si)ecified  limits 
on  costs  for  medical,  hospital,  surgical,  etc.,  services,  and  physical  and  occupa- 
tional therapy  and  rehabilitation.  Assuming  that  the  injured  parties  in  this  ac- 
cident were  disabled  many  months  each,  the  total  cost  for  the  injuries  could  well 
be  in  the  hundreds  of  thousands  of  dollars,  by  virtue  of  the  expenses  covered  by 
"economic"  loss  under  §  2  (10)  of  the  bills. 

Under  the  terms  of  these  bills  by  which  a  larger  vehicle,  depending  on  its 
size,  would  be  responsible  for  a  substantial  percentage  of  net  economic  loss,  it  is 
possible  that  the  motor  carrier  would  be  required  to  pay  upwards  of  90%  of  the 
loss  incurred  by  the  occupants  of  the  passenger  car.  While  we  assume  the  figure 
would  be  somewhat  lower,  the  bills  give  the  Secretary  of  Transportation  com- 
plete discretion  to  assign  to  vehicles  larger  than  an  "ordinary  passenger  auto- 
mobile" a  percentage  of  responsil)ility  for  net  economic  loss  sustained  liy  occu- 
piiiits  of  other  vehicles.  And  the  bills  clearly  indicate,  in  the  same  section  (  (5)  (7  » 
(B)),  that  the  Secretary  could  determine  that  such  responsibility  would  ex- 
ceed 70%.  The  definition  of  "ordinary  passenger  automobile"  contained  in  the 
bills  includes  vehicles  having  a  seating  capacity  of  up  to  nine  passengers.  It  is. 
therefore,  clear  that  the  cited  example  of  costs  which  might  be  incurred  by  motor 
carriers  because  their  vehicles  are  involved  in  accidents  for  which — imder  the 
present  system — they  could  not  be  held  responsible,  is  modest  indeed. 

These  Itills  are  contrary  to  the  principle  of  "no-fault"  insurance  because  they 
penalize  motor  cariers  by  placing  them  under  a  "fault"  system  of  insurance 
rather  than  a  "no-f;inlt"  system.  They  hold  the  carriers  responsible  for  losses 
incurred  by  all  parties  to  all  accidents  involving  trucks  as  if  the  carrier  vehicles 
are  always  responsible  for  such  accidents. 

The  prime  objective  of  "no-fault"  insurance  is  to  provide  that  each  party  to  an 
accident  pay  for  his  own  losses  but  the  provisions  of  these  bills  relating  to 
accidents  involving  large  vehicles  eliminate  any  such  consideration  and  require 
that  motor  carriers  pay  without  regard  for  ability  of  other  parties  involved 
to  pay  their  costs. 

One  of  the  claims  made  for  "no-fault"  insurance  is  that  premium  costs  will  J)e 
reduced,  but  these  bills,  if  enacted,  would  tremendously  increase  the  costs  of 
truck  insurance  because  of  the  larger  portion  of  accident  costs  that  would  be 
borne  by  insurance  companies  which  supply  truck  insurance.  Under  the  retro- 
spective rating  i)lan  those  costs  will  be  shifted  back  to  the  motor  carriers  through 
an  increase  in  premiums.  The  regulated  for-hire  trucking  industry  includes  ap- 
proximately 1,500  riass  I  carriers,  2,000  Class  II  carriers,  and,  in  addition, 
11,700  Class  III  carriers  (those  whose  nniiunl  gro.ss  revenues  are  less  than 
$.S00.000  and  whose  fleets  consist  of  a  small  nnniber  of  vehicles).  All  for-hire 
curriers  ofu'rate  on  a  very  slim  profit  margin  and  many  would  be  unable  to  absorb 
a  sharp  rise  in  insurance  costs.  The  industry  is  faced  with  severe  comix^tition 
from  railroads,  airlines,  freight  f>rwardcrs,  and.  to  some  extent,  water  c.irriers. 
Because  of  the  comju'tition  of  other  trausjiort  mode.s — for-hire  carriers  are  by 
no  ni?ans  completely  free  to  recoup  increa.sed  expenses  by  increases  in  their  rates. 

As  noted  earlier,  my  discussion  of  the  bills  before  you  has  been  almost  entirely 
with  respect  to  H.R.  4904  and  H.R.  6528.  As  stated,  we  are  pleased  that  Chairman 
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Moss  has  recently  introduced  H.R.  7514.  As  we  read  this  bill,  it  would  eliminate 
that  provision  which  would  require  that  large  vehicles  be  charged  with  a  very 
substantial  portion  of  the  costs  of  all  accidents  in  which  they  are  involved,  which 
is  the  very  antithesis  of  the  "no  fault"  principle.  Again,  let  me  say  that  we  earn- 
e,stly  hope  that — if  federal  "no  fault"  insurance  legislation  is  enacted — it  follow 
the  lines  of  H.R.  7514  in  this  respect. 

There  is  another  aspect  of  these  bills  which  seems  entirely  out  of  keeping 
with  the  "no-fault"  philosophy.  I  refer  to  §  5(5).  providing  that  persons  not  oc- 
cupants of  motor  vehicles  may  recover  their  net  economic  loss  from  the  insurer 
of  any  motor  vehicle  involved  in  an  accident  First  off,  we  think  the  approach  sug- 
gested by  Secretary  of  Transportation  Volpe  in  his  aiJi>earance  before  the  Senate 
Commerce  Committee  on  March  IS,  1971,  is  preferable.  As  we  understand  his 
jproposal,  the  insurance  coverage  obtained  by  a  motor  vehicle  owner  would  cover 
him.self  and  all  members  of  his  family  whenever  they  were  involved  in  a  motor 
vehicle  accident,  whether  in  the  owner's  vehicle,  as  occupants  of  another  vehicle, 
or  as  pedestrians.  This  would  leave  the  owner's  insurance  company  liable  only 
ior  injury  or  death  to  iminsured  passengers  or  pedestrians. 

But  this  is  not  our  main  oWection  to  §5(5).  We  believe  its  language  is  so 
broad  as  to  allow  recovery  by  any  member  of  a  train  crew,  or  passenger  on  a 
train,  from  the  insurer  of  any  motor  vehicle  involved  in  a  grade-crossing  accident. 
Just  as  the  bills  require  owners  of  passenger  cars  and  operators  of  tnicks  and 
buses  to  provide  insurance  to  cover  the  net  economic  loss  suffered  by  occupants 
of  their  vehicles,  it  should  also  require  the  railroads  to  assume  the  same  obliga- 
tion with  resi>ect  to  members  of  train  crews  and  passengers  on  trains.  This  is  no 
minor  matter.  Statistics  published  by  the  Department  of  Transportation  show 
the  follow^ing  respecting  grade-crossing  accidents,  and  fatalities  and  injuries 
resulting  therefrom,  for  the  years  1967-1969  :* 


Year 

Number  of 
accidents 

Fatalities 

Injuries 

1%7 

3,932 

1,532 
1,546 
1,490 

3,812 

1%8     

3,816 

3,744 

1969 

3,774 

3,669 

If  "no  fault"  is  to  be  the  standard  for  recovery  of  net  economic  loss  in  acci- 
dents involving  motor  vehicles,  railroads  cannot  in  fairness  be  given  a  free  ride 
at  the  expense  of  owners  of  passenger  cars,  trucks  and  buses.  Under  these  bills, 
the  Secretary  of  Transportation  might  well  decide  to  assign  75%  of  the  net 
economic  loss  incurred  by  a  passenger  car  driver  in  an  accident  with  a  truck 
or  bus  to  the  insurer  of  the  latter  vehicles.  By  the  same  token,  the  bill  should 
vest  the  same  authority  in  the  Secretary  to  assign  responsibility — on  a  similar 
basis — to  railroad  equipment  involved  in  accidents  with  passenger  cars,  trucks 
and  buses. 

Mr.  Moss.  The  committee  will  stand  adjourned  until  tomorrow 
morning  at  10  o'clock. 

(Whereupon,  at  4:30  p.m.,  the  hearing  adjournedj  to  reconvene 
Thursday,  April  29, 1971,  at  10  a.m.) 


♦Accident  Bulletin  No.  138,  Federal  Railroad  Administration,  Table  6,  p.  2. 
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